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INTRODUCTION

In January of 2014, Governor Bill Haslam announced the creation of the Basic Education Program (BEP)
Task Force and appointed 12 representatives’ of state and local school districts as well as government
stakeholders to serve as members. With the last major revision to Tennessee’s education funding
formula taking place in 2007 (“BEP 2.0”); the identification of concerns from school districts and
communities - both large and small - relative to the state’s distribution of available resources; and
recognition of the numerous and significant reforms and changes to the state’s K-12 education system
over the past seven years, the task force members were tasked with studying the funding formula and
education funding issues from a fresh perspective for the purpose of determining the formula’s
appropriateness for today’s classrooms and students.

Specifically, the task force was charged with examining the state’s method of distributing resources
within the BEP to school districts throughout the state. Distinguishable from the BEP Review Committee,
a creation of state law, which historically has identified and recommended additional funding requests
and needs, the task force had the responsibility of understanding the state’s current methods of
determining resource allocation and recommending principles and potential improvements or
considerations. Thus, while the issue of funding adequacy has been discussed by various stakeholders
throughout the years, the task force was not directed to reach a conclusion or outline recommendations
on this subject.

Education funding formulas are extremely complex, built from unique histories, compromises, court
rulings and legal interpretations. Tennessee’s BEP is no exception. It would be naive to think that the
principles and areas identified for further discussion in this report would be met with unanimous
approval or end debate on the issues. That was not the intent of the task force creation and it is not the
intent of this work. Rather, the hope is that this report will generate further discussion from all of the
state’s education stakeholders and drive toward future work and revisions that will ultimately help
foster continued improvement in achievement for our state and our students.

It's important to recognize that despite the criticisms often heard about the BEP in terms of equity,
fairness and transparency, the work of the task force over the past year confirms Tennessee’s formula is
not unique in its received criticism. Almost all states share in similar debate about the structure of their
education funding formulas and, specifically, the distribution of available resources. If anything, this
initial work of the task force has confirmed no perfect funding formula exists and, regardless of
proposals or future revisions, debate will continue.

The body of this report is not intended to provide a thorough history of the BEP or an analysis of its
many components. This information exists in various publicly available documents or resources and, in
some cases, is reflected in the appendices of this report. Rather, the report builds from the unique
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knowledge and expertise of the task force members and the considerable testimony and information
provided.

Finally, the creation of the task force and this status report are in no way a critique of the work of
numerous Tennesseans and experts who crafted, developed and refined the BEP over the past 20+
years. To the contrary, there is widespread recognition that the BEP is a vast improvement over the
state’s previous funding formula and has resulted in tremendous improvements in the state’s K-12
system. Many of the individuals involved in developing the BEP served on this task force, provided
testimony and offered invaluable insight into the methodology, reasoning, history and practicality of
different aspects of the current formula and potential revisions. The state of Tennessee and the task
force owe a debt of gratitude to these individuals.

TOPICS OF DISCUSSION

The BEP Task Force met multiple times over the course of the year. Initial meetings were designed to
outline the current status of the BEP funding formula with a focus on the existing components and fiscal
capacity models, which determine resource allocation. Later meetings built upon the base knowledge
with topics including:

=  BEP History

The Tennessee Department of Education provided an overview’ of the BEP as well as historical
context, including a summary of the series of Tennessee Supreme Court cases known as “Small
Schools I, Il and 1II>,” which led to the creation and adoption of the BEP after the Court declared
the state’s previous funding formula unconstitutional for not providing equal educational
opportunities for all of the state’s students.

= BEP Components & Calculations

The Tennessee Department of Education outlined each of the 45 components of the BEP and
described how the funding for each component is determined.’

Acknowledging Comptroller Justin Wilson’s push for increased transparency, the department
created the BEP Handbook in 2011, which, for the first time, provided the public with significant
detail and data on how each component is calculated. This handbook can be accessed on the
department’s website at http://tn.gov/education/districts/finance.shtml.

=  Fiscal Capacity Models — TACIR & CBER
Fiscal capacity is a calculation of the ability of a county to fund the BEP from local sources.

Since its inception in 1992, the BEP has utilized a fiscal capacity model developed by the
Tennessee Advisory Commission on Intergovernmental Relations (TACIR) in the early 1990s.”

2 Appendix B.
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With the revision of the BEP in 2007 (BEP 2.0), a new model produced by the Center for Business
and Economic Research (CBER) was incorporated.®

Upon full implementation of BEP 2.0, the state is required to utilize only the CBER model. Today,
both models are equally weighted.

= Income Inclusion & Measurement

One of the most notable and debated differences between the TACIR and CBER fiscal capacity
models is the treatment of income.

Per capita income is included in the TACIR fiscal capacity model as a proxy measurement for
ability to pay for education and attempts to address all other local revenue not accounted for by
property or sales taxes.

The CBER model does not include a measure of income and is based on the premise that taxable
sales and property can accurately account for the ability of a locality to pay for education.

= Student-Based Allocation

Student-based allocation, also referred to as student-weighted funding, flows from the principle
that funding should follow students to the schools they attend and the amount of funding a
school receives for each student should reflect the student’s education need.” The state
establishes a minimum level of funding that districts receive for every student and then
determines additional funding for students with greater needs, such as English language
learners or economically disadvantaged students.

Nationally-recognized school finance expert and Associate Research Professor at Georgetown
University, Marguerite Roza, offered her insight on the subject to the task force.?

=  County vs. System-Level Fiscal Capacity Models

Both of Tennessee’s fiscal capacity models estimate the ability of counties to pay for education;
however, the state has several counties with multiple school districts (28) and allocates funds
through the BEP at the school district level.

The Governor’s Task Force on Teacher Pay, appointed by Governor Bredesen, recommended a
system-level fiscal capacity model in 2003 as a means to provide a fairer method of determining
local contribution. The General Assembly followed by adopting legislation in 2004 directing the
BEP Review Committee to give “special consideration” to a system-level fiscal capacity model.
The BEP Review Committee then recommended in November of 2004 that the state move from

6 Appendix F.
7 Public Impact & Partnership for Learning. (2011). Student-based budgeting: Revamping school funding in
Washington to improve performance. Chapel Hill, NC: Public Impact and Seattle, WA: Partnership for Learning.
8 .
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a county-level model to a system-level model. In October of 2005, TACIR produced a report
outlining its prototype model for school system-level fiscal capacity in Tennessee.’

= Qutliers
The BEP Task Force examined commonly referenced “outliers” within the formula, most notably
areas with significant government service burden where the ratio of available tax base to
income level of county residents is significantly larger than the rest of the state.

=  Comparison to Other State Models and Policies
The Education Commission of the States (ECS) presented information on other state finance
policies and methods for allocating the share of education costs.™

= Revenue — current status and projections
Department of Finance & Administration Commissioner Larry Martin provided an update on the
state’s budget and revenue picture.™

= Stakeholder Feedback & Recommendations

Multiple stakeholders representing various constituencies, including large/urban and small/rural
school districts and local governments presented information and outlined recommendations
for BEP reform.*?

= 2014 Legislation

Legislation related to BEP allocations was discussed, including legislation to address early
graduation and the corresponding funding impact due to the weighting of student counts."

PRINCIPLES

Within the last decade, widely cited studies have been conducted™* on state K-12 funding structures and
resource allocation formulas with the conclusion that high-quality finance systems include the following
four characteristics:

° Tennessee Advisory Commission on Intergovernmental Relations. (2005). A Prototype Model for School-System-
Level Fiscal Capacity in Tennessee: Why & How.

10 Appendix H.

1 Appendix | (Minutes — May 7, 2014).

12 Appendix | (Minutes — Oct. 27, 2014).

3 SB 1458/HB 1976, SB 2353/HB 2107 (2014).

" See the following: Public Impact & Partnership for Learning. (2011). Student-based budgeting: Revamping school
funding in Washington to improve performance. Chapel Hill, NC: Public Impact and Seattle, WA: Partnership for
Learning.; Doyle, D., Hassel, B.C. & Locke, G. (2012). Smarter funding, better outcomes: Georgia’s roadmap for K-12
finance reform. Chapel Hill, NC: Public Impact; and Atlanta, GA: Georgia Chamber of Commerce; Hill, Paul T., Roza,
Marguerite, Harvey, James (2008). Facing the Future: Financing Productive Schools. Center on Reinventing Public
Education.
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1. Equity: Schools receive resources to support the academic needs of their students.

2. Efficiency and Effectiveness: Each dollar is used in a way that maximizes student
achievement.

3. Flexibility and Innovation: Schools have the freedom and encouragement to use funding in
ways that meet the unique needs of their students, including new and creative ways.

4. Transparency: The average citizen can understand how money is allocated.

Any revisions to Tennessee’s funding system should align with these four principles and the following
recommendations and items for further consideration reflect these principles.

RECOMMENDATIONS & CONSIDERATIONS (not listed in any particular order)

1. The BEP should incorporate one fiscal capacity model with one set of components.

Principles addressed: Transparency, Equity

Currently, a locality or county’s ability to pay for education is based on two fiscal capacity
models — the TACIR model and the CBER model, with each model weighted at 50 percent.
Legislation adopted in 2007, commonly referred to as BEP 2.0, established a shift from a
formula represented by the TACIR model to one represented by the CBER model, which focuses
on the ability of localities to generate revenue from property and local option sales taxes."
Such shift was set to be phased in over time as funding became available.

While wide disagreement exists over the fairness and appropriateness of the models (e.g., the
Tennessee School Systems for Equity, an organization that represents 82 of the state’s school
systems, opposes full implementation of the CBER formula), operating under two fiscal capacity
models, each with different components or inputs, does not exude confidence in the
distribution of resources and creates confusion among stakeholders and the public in
attempting to understand funding allocations and determinations.

This recommendation is not an attempt to endorse either fiscal capacity model currently in
use; rather, the state should fully endorse and/or develop one fiscal capacity model with one
set of components and fully implement the model as soon as such implementation is
reasonable.

Note: Legislation introduced in 2014 (SB 1876/HB 2231) and referred to the task force
attempted to revert the state to pre-BEP 2.0 and utilize only the TACIR model.

Considerations:

e The BEP Task Force should further consider whether the inclusion of income, in some
form, in the fiscal capacity model better ensures true local ability to pay for education.

> Tenn. Code Ann. § 49-3-307.
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While the TACIR model does include per capita income as a measure, the CBER model
does not. This has been a major point of contention since the inception of BEP 2.0, with
reasonable arguments on both sides. From one perspective, the use of property and
sales tax bases represents revenue but not necessarily wealth.'® From another, including
income in a state without an income tax requires an arbitrary decision about what
weight to place on income versus other revenue sources that are based on actual
figures and outcomes. It can also be argued that property tax bases indirectly reflect
income in that the values are reflective of the ability of residents to pay for the
property.

o The BEP Task Force should consider the appropriateness of including a cost of living
factor within the fiscal capacity model to account for the cost of doing business.

Currently, the county cost differential factor (CDF) is used to adjust BEP funding in
systems where the cost of living in the county is greater than the statewide average. The
BEP uses CDF to adjust salary components. The CDF multiplies the average wage in each
of a set of nongovernmental industries by the proportion of the statewide labor force
employed in that industry. Counties with above-average wages according to this index
receive an increase, and counties with average or below-average wages do not.

With the adoption of BEP 2.0 in 2007, CDF was eliminated from the formula; however,
because BEP 2.0 has not been fully phased in, systems receiving CDF adjustments are
currently receiving 50 percent of the total calculated CDF.

In Fiscal Year 2015, 16 school districts received CDF payments, with the sum of such
payments exceeding $66 million.

The CDF has been a subject of scrutiny for several years and there have been questions
about the methodology and overall fairness of the distribution of CDF funds. With that
said, there is recognition that certain school districts must pay higher salaries to
compete with other employers in the county and region.

As part of any discussion related to CDF, special attention should be given to salary
equity funds that districts with significant funding challenges and with historically lower
than average teacher salaries have received. In FY 15, equity funds totaled $8.5 million.

e The BEP Task Force should consider adjustments in the fiscal capacity model to
account for unique situations where sales and property tax revenues may not be as
reflective of the ability to pay for education expenses.

Since the inception of the BEP, there has been discussion and debate about outliers and
the fairness of local funding requirements. A review of revenue and expenditure figures
does reveal that certain counties experience situations where there are relatively high
expenditure needs for non-education items and, therefore, less property and sales tax
revenue available for education. In addition, these areas can have very high sales tax

16 Appendix | (Minutes — August 13, 2014). See also ECS presentation in Appendix H.
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revenue relative to the income of its citizens. Areas with high tourism, municipal
overburden and low population density experience these challenges and make them
unique to the rest of the state. For example, Sevier County has a sales tax to personal
income ratio of 98 percent while no other county in the state exceeds 50 percent.'’

While the state should consider appropriate measures to address outliers, it must
ensure any policy decisions do not create incentives for local governments to make
choices that reward decreased expenditures on education. In many cases, the
availability of resources to fund schools are reflective of decisions made at the local
level and the state should not incentivize local governments to divert funds that
otherwise could or should be spent on schools.

Note: Legislation introduced in 2014 (SB 1472/HB 1514) attempted to address a small
number of instances where districts receive less than a 65 percent state share in the
instructional components of the BEP. This legislation would increase state expenditures
by an estimated 583 million.

2. The BEP’s fiscal capacity model should, to every extent possible, measure the ability of each
local government entity with established schools to fund education.

Principles addressed: Transparency, Equity

The two fiscal capacity models currently utilized by the BEP are county-level models, meaning
all school districts within a county are deemed to have the same ability to pay regardless of
actual ability to raise revenue for schools. The county-level model has been used to equalize
funding through the BEP since its inception but has been met with repeated critique for its
attempt to address funding equity among the state’s counties within a funding formula that is
school-system based. Even prior to the BEP, as early as 1990, there was recognition by the
state board of education that a funding formula should include a “system-level gauge of ability
to fund schools”.'® Once the county-level model was approved and implemented, however,

discussion of a system-level model was set aside as the BEP was fully phased in.

As previously noted, subsequent studies and analyses of the BEP and its fiscal capacity
measures have resulted in recommendations for the utilization of a system-level model to
improve equity; however, for multiple reasons, the county-level model remains in place today.
Certainly, the complexity of Tennessee’s public school funding laws, rules and regulations —
arguably the most complex of any state in the country — has provided significant challenges,
both with the existing county-level model and in system-level model discussions and proposals.
As noted by TACIR in a 2006 brief and reiterated to the task force:

v Appendix | (Minutes — September 23, 2014). See CBER Presentation.

¥ Tennessee Advisory Commission on Intergovernmental Relations. (2005). A Prototype Model for School-System-
Level Fiscal Capacity in Tennessee: Why & How.

http://tn.gov/tacir/PDF _FILES/Education/Prototype%20Why%20How.pdf
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School systems in Tennessee differ not only in governance, but also in their
powers to tax and to access other own-source local revenues, and in their
statutory fiscal relationships with one another. The result is a group of fiscal
entities that in many ways are not comparable to one another and a state
that is not comparable to any other state.”

Another factor that can’t be ignored is the often-assumed effect of a system-level model—one
that results in a lesser percentage of state funding going to municipal and special school districts
due to the fact these entities tend to have greater capacity and authority to spend more funds
on education.

Considerations:

o The BEP Task Force should further consider the feasibility of a system-level fiscal
capacity model to determine local school districts’ ability to pay.

Complexity and political reality, while certainly as relevant today as ever, should not
prevent further consideration of system-level fiscal capacity model. Tennessee currently
has 142 school districts with 28 of the state’s 95 counties containing more than one
district. % It is widely recognized and acknowledged that systems within a county have
differing abilities to pay for education; however, it is also recognized that, to date, no
proposed solution to the issue has received either enough confidence in its
methodology or stakeholder support to move forward. Additionally, the TACIR
prototype model proves that a system-level model will not necessarily result in
significantly more funds to county systems in counties with multiple school districts and
that such a model can have a large impact on districts that don’t even share the county
boundaries with others.”

o The BEP Task Force should study and consider the impact of revenue raising and
sharing laws, rules and regulations in a continued effort to address equity.

Because the state has three different governmental entities operating schools — county
governments, city governments, and special school districts — each with varying ability
to raise revenue and different requirements for sharing those revenues with other
school districts within the county, it is a significant challenge to accurately determine
the fiscal capacity of Tennessee’s school districts.

County governments must levy county-wide taxes for schools and must share revenue

from property, sales, or other activities, such as wheel taxes, with other school districts
in the county based on the number of students in each district. County governments do
not have the authority to levy taxes outside the boundaries of any city or special school
district within the county. City governments may also levy taxes on property, sales, and

¥ Tennessee Advisory Commission on Intergovernmental Relations. Staff Education Brief. (2006). Searching for a
Fiscal Capacity Model: Why no other state is comparable to Tennessee.

?® The 142 districts include the state-run Achievement School District.

! Appendix | (Minutes — September 23, 2014). See CBER Presentation.
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other activities to fund city school systems but are not required to share the revenue
with any other school systems within the county. Special school districts may tax
property and, like city governments, are not required to share revenue with any other
school systems within the county.

Certainly, revenue sharing requirements impact funding differences among districts
within a county. For example, in 2008, TACIR reported that in Fiscal Year 2007, Anderson
County could spend only 73 percent per pupil as much as Oak Ridge, which, at the time,
was the highest spending system in the state.”? A presentation to the task force by
Washington County also highlighted the funding realities brought about, at least in part,
by revenue sharing requirements.” Of course, it is also true that all revenue raised by a
county is not necessarily paid by county residents.

Perhaps a brief issued by TACIR in 2008 provides an appropriate summation on this
general topic noting that neither fiscal capacity model currently in place (TACIR or CBER)
reflects the actual tax structure and revenue sharing requirements imposed on counties
by the state. This report further concludes the models are “proxies for reality and both
are imperfect. When two flawed models are combined, the result is a third flawed

model.”**

3. To the extent possible, the BEP should allocate resources on the basis of students with funds
attached to each student based on need.

Principles addressed: Equity, Efficiency and Effectiveness, Flexibility and Innovation,
Transparency

According to the Education Commission of the States (ECS), Tennessee is one of only six states
that allocate resources through its education funding formula in the form of units — generally
teachers and other personnel — which have dollar allocations tied to them.” According to ECS’s
Michael Griffith, who presented to the task force, this resource allocation system is rare due to
a number of factors:

1) It is viewed as a “top-down” approach. Although, unlike other states with resource
allocation formulas, Tennessee, for the most part, does not require unit allocations to
be spent on those specific units;

2) The difficulty in keeping up with changes in education. No matter how many units or
components are included, there will always be some that are missing. Likewise, once
components are added, they are rarely revisited or removed; and

2 |bid.
2 Appendix | (Minutes — October 27, 2014). See Washington County Presentation.
* Tennessee Advisory Commission on Intergovernmental Relations. Staff Education Brief. (2008). Fiscal Capacity
and Fiscal Equity.
25Appendix | (Minutes — August 13, 2014). See also ECS presentation in Appendix H.
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3) Calculating the cost of each unit or component can be difficult and time consuming
and lead to questions and criticism related to transparency.

Since the BEP generates units based on student counts rather than funds based on the
individual student, scenarios can arise where one school system may generate an additional
position or unit with associated funding while another system with one less student receives
nothing. Since units are delivered rather than funds tied to specific students, the increments
are larger and less flexible. In addition, it would be inaccurate to describe the state’s funding
formula as one that spends the same dollar amount on each student (prior to fiscal capacity
determinations) regardless of where the student attends.”

Considerations:

e The BEP Task Force should consider a student-based allocation or weighted student
funding model.

A student-based allocation or weighted student funding model flows from the principle
that funding should follow students to the schools or districts, they attend, and the
amount of funding a school receives for each student should reflect the student’s
educational need. From a state perspective, this type of model requires three steps:

1) Set a minimum level of funding to cover the cost of a basic education with all
districts receiving this amount for every student.

2) Determine how much additional funding districts should receive for students
with particular characteristics that indicate greater need, such as being an
English-language learner or qualifying for free or reduced-price lunch.

3) Distribute funding to the districts, where district and school leaders determine
how best to allocate resources for their students.”’

At the core of the student based allocation model are two principles: 1) funding should
follow the child, on a per student basis, and 2) per-student funding should vary
according to the student’s needs.

Perhaps the most significant difference between the student allocation model and the
way many states address and think about per pupil allocations is that the funding truly
follows the child with a real dollar amount moving with a specific child to the school

26 Miller, Larry; Roza, Marguerite; Simburg, Suzanne (2014) Funding for the Students’ Sake: How to Stop Financing
Tomorrow’s Schools Based on Yesterday’s Priorities. Building State Capacity and Productivity Center. Edvance
Research, Inc.

*” public Impact & Partnership for Learning. (2011). Student-based budgeting: Revamping school funding in
Washington to improve performance. Chapel Hill, NC: Public Impact and Seattle, WA: Partnership for Learning.
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district or even school as opposed to a calculation that is based on the number and
characteristics of a group of students. For example, presently, the Tennessee
Department of Education reports per pupil BEP revenue in each school district and
breaks down such figures at the state and local levels. However, such reporting is
representative of the average per-pupil revenue and simply takes the generated
revenue earned through the BEP and divides by the number of students in the district.
Because of the BEP’s unit cost methodology, when a student transfers from one district
to another, that transfer does not necessarily result in a transfer of the same state per
pupil revenue to the new district. Instead, the student would be added to the overall
student counts for the new district which may or may not result in additional units and,
thus, additional BEP funds. Likewise, the loss of a student to another district may not
result in actual state BEP funding reductions. Adding to the complexity, in the case of
funding for charter schools or schools in the state’s Achievement School District, the
average per pupil revenue does follow the student, and, likewise, charter schools and
the ASD will see actual reductions in revenue for each student that leaves.

From a transparency perspective, the student based allocation model is intriguing in
that it clearly designates how much funding each student should receive, based on
need, and, therefore, how much each district should receive. In addition, it provides a
tool for the public and districts to better understand and discuss appropriate funding
levels at individual schools.

e The BEP Task Force should focus on maintaining, at a minimum, the funding flexibility
provided to school districts and consider expanding flexibility where feasible.

While the BEP itself is often lauded for the flexibility it provides to school districts in
terms of spending - the only mandates being that funds earned within the instructional
and classroom categories be spent on components within those categories - state and
local policies can greatly restrict the actual flexibility districts have to innovate and
address budget challenges. For example, state mandated maximum class size
requirements can greatly restrict local school district spending. Tennessee law mandates
arguably the most restrictive teacher-to-student ratios in the country restricting
spending flexibility at the local level despite no conclusive research to support the
assumption that smaller classes result in better educated students and despite evidence
showing teachers would prefer to have a few additional students in return for increased
compensation.28

The student based allocation concept is dependent on maximum flexibility, dismissing
the idea of correct spending so that those closest to the students and those accountable
for results can provide those services that meet the greatest needs of the community
and do so in the most efficient way.

28 Appendix | (Minutes — August 13, 2014). See M. Roza presentation.
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o The BEP Task Force should ensure an on-going mechanism to review education costs.

The BEP is presently based on 45 components with each component reviewed annually
to determine costs and appropriate inflationary adjustments made to components each
year. The inflationary adjustments are based on outside factors such as the Consumer
Price Deflator for Government Purchase, and, in some cases, component adjustments
are made based on actual expenditures in local school districts. For example,
instructional equipment cost is based on the total expenditure data from the three
years prior. In recent years, these adjustments, coupled with student enroliment
increases, have resulted in BEP funding increases between $40 million and $60 million.
And, because of past and present administrations’ and general assemblies’
commitments to the BEP, adopted state budgets have included these annual increases.
This commitment should not be understated as many states during recent challenging
budget environments have decreased education spending.

Any move away from the current unit cost model in the BEP should not result in the
state discontinuing annual cost review of education functions and services. Not only
could such discontinuation negatively impact the recent historic progress in education
achievement in the state but it would also ignore one of the major principles or
directives of the Tennessee Supreme Court, which at least partly approved the current
funding formula because of its built-in mechanism for cost determination and an annual
cost review.”

4. The BEP Task Force should couple any major recommended structural changes to the BEP
with appropriate phase-in mechanisms.

Principles addressed: Efficiency and Effectiveness

Because potential revisions to BEP, including those to the fiscal capacity model, result in
changes to each school district’s required local BEP match and/or result in redistribution of the
state’s existing resources for K-12 education, some districts will receive additional funds and
some will receive less. Because of the potential negative impact on those districts receiving less
funding, all consideration should be given to ensuring appropriate phase-in provisions.

Hold harmless and phase-in provisions can create challenges to enacting structural changes to
funding formulas because they can require significant resources to implement — resources that
are often simply unavailable, as is the case today, or, if available, could be used for general
funding improvements within the existing structure. From a political and public perspective,
these funds are often not recognized as funding improvements even though they may
represent a tremendous investment in our schools.

5. The BEP Task Force should strive to ensure that the public has easy access to clear and
intelligible information about how education funding is being distributed and spent.

2 Appendix C.
Page 12


http:review.29

Principles addressed: Equity, Efficiency and Effectiveness, Transparency

Since the inception of the BEP, criticisms have existed relative to the complexity and lack of
clear information available to the public. The BEP is often described as a formula that no one
can explain or understand. While some involved in school finance work may disagree with this
description and point to the need to ensure proper accountability and fairness over simplicity,
the perception at least points to the need to enhance the amount of school funding
information available and improve upon the quality and public notice of the information that
currently exists.

As previously stated in this report, acknowledging Comptroller Justin Wilson’s push for
increased transparency, the Tennessee Department of Education created the BEP Handbook in
2011, which, for the first time, provided the public with significant detail and data on how each
component is calculated. This handbook has been praised by education stakeholders and the
BEP Review Committee for its transparency and thoroughness; however, the handbook does
not address what happens to public funds once they reach the district level. Likewise, the
Annual Statistical Report published by the department contains a wealth of school finance data
at the district level but does not address the distribution of those resources at the school level.

Considerations:

e The BEP Task Force should consider methods to improve reporting of and public
access to school level spending information.

District allocation practices can be extremely complex and lack uniformity making it
difficult for the public and even school administrators and school board members to
know the level of funding available to or spent at any particular school.

One observation of this lack of transparency speaks directly to the subject matter and
challenges faced by the task force:

The lack of transparency in school funding today has allowed
inequity and bias to fester and grow without much scrutiny... By
contrast, clear information about funding empowers educators,
parents and community members to advocate for changes that will
improve equity and outcomes. As an added benefit, good data
about school revenues and expenditures will enable stronger
research linking resource use to student outcomes.*

School districts should strive to provide information on spending in a clear way that
allows stakeholders to understand how dollars have been allocated to each school
within the district and even to specific programs within the school. And, stakeholders

* Thomas B. Fordham Institute. Fund the Child: Tackling Inequity & Antiquity in School Finance. June 2006.
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should have better ways to determine if that spending has been effective in terms of
student achievement.

CONCLUSION

The principles, recommendations and considerations included in this report are meant to drive and
focus further discussion and action on the state funding formula for education. Clearly, more work
remains and it is recommended that the BEP Task Force continue its work with a focus on the
recommendations and considerations outlined in this report. Ultimately, any revisions to the formula
must be based not on specific funding outcomes to particular districts but rather on the right policies -
policies that are student-focused and meet the identified four principles of equity; efficiency and
effectiveness; flexibility and innovation; and transparency.

School finance formulas often hold for two decades or more. It is likely that
whatever Tennessee does it will be in place for two decades. Because of this,
don’t just tinker with the plan or formula but plan on building a structure that
will be relevant in 2034. ...The one thing we know is that there will be students,
so design around the students.

- Marguerite Roza. Presentation to the BEP Task Force. August 2014.
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What is the BEP?

* Formula that determines the funding level required
for each school system to provide a common, basic
a level of service for all students.

UCAT\O :

Basic Education Program:
Overview and Historical Context
BEP Task Force
March 24, 2014

History TN Supreme Court Decisions
» Adopted by the General Assembly in 1992 as part of * Small Schools 1 (1993)
the Education Improvement Act * Court finds the state’s funding method

unconstitutional due to inequities for children living in
areas with a lesser ability to raise revenue.

= Result:

® Developed in response to successful legal challenge
by 77 small school districts, which claimed the state’s

revious fundi hanism F i
previousfunding mer .anl's T oun.datlo?‘ * General Assembly adopts the BEP (1992), providing
Program) was unconstitutional due to inequities for allocation of funds based on ability of local

= Revised in 2007 (BEP 2.0) governments to raise revenue and the costs of
components deemed by the state board to be
necessary for school districts to provide a basic
education.

. Teacher salaries not |nc|uded as part of the formula

EDUCATION - EDUCATION



TN Supreme Court Decisions TN Supreme Court Decisions

Small Schools 11 (1995) = Small Schools 111 {2002)

* Court declares state’s educational plan must include * Court finds the state’s teacher salary equity plan does not

equalization of teacher salaries according to the equalize salaries according to the formula as it contains no
formula mechanism for cost determination or annual cost review.

Result: * Result:
« General Assembly attempts to equalize salaries by * Gov. Bredesen and General Assembly add $27 million in

) .. . . . the FY04 Budget for salary equalization
appropriating funds {512 million) to districts with low « THskE ngT e E Y (: bllshed By the Bovermor
salary averages but does not include salaries as a dsR rotce.on leachicr bay eslatished.by or.

component of the formula * Teacher salaries inclyded as a component of the BEP
formula for FY05, using a component cost of $34,000.

B e —

EDUCATION EDUCATION

BEP Highlights BEP Components: 3 Categories

1. Instructional (State/Local = 70%/30%)

* Comprehensive funding mechanism with
= Ex: Teaching Positions

components necessary for funding a “basic”

education (45 components
( o ) 2. Classroom (State/Local = 75%/25%)

B NO ({2 ” ».
targeted fundmg = Ex: Textbooks, Instructional Equipment, etc.

® Funding is flexible; BEP is a funding formula, not a
spending plan 3. Non-classroom (State/Local = 50%/50%)
® Formula heavily considers local ability to pay to * Ex: Capital Outlay, Transportation
address equity and the mandates of the TN
Supreme Court

ey == ——— i e
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How Does the BEP Work?

1. Funding
® State (TDOE) determines need

2. Equalization
= Based on Local Ability to Pay or Fiscal Capacity
— Fiscal Capacity Indices provided by:
» Tennessee Advisory Commission on
Intergovernmental Relations (TACIR)
» UT Center for Business and Economic Research
(CBER)

EDUCATION

Fiscal Capacity

CBER Model (newer model per BEP 2.0)

= Determines a county’s capacity to raise local revenues for
education from its property and sales tax base

® Each county’s fiscal capacity is the sum of:

« The County'’s equalized assessed property plus IDBs multiplied by a
statewide average property tax rate for education (1.1583) plus

* The County’s sales tax base multiplied by a statewlde sales tax rate
for educatlon (1.5570%)
= Each county’s fiscal capacity index is the ratio of its fiscal
capacity to the total statewide fiscal capacity

EDUCATION *

Determining Need - ADMs

= ADMs (student enrollments) drive the formula — funded on
prior year’s ADMs
* Note: LEAs also receive growth funding based on current year
growth. This is outside the BEP but distributed based on BEP
formula.

= ADMs generate:
* Positions —teachers, supervisors, assistants

« Funding — ADMs are multiplied by a Unit Cost for supplies,
equipment, textbooks, travel, capltal outlay, etc.

® Funding months and weighting
« Month 2-12.5% Month 6 — 35%
« Month3-17.5% Month 7 - 35%

Fiscal Capacity

TACIR Model (complex multiple-regression model)
* Per pupil own-source revenue
* Per pupil equalized property assessment
* Per pupil taxable sales
* Per capita income
* Tax Burden
¢ Service Burden

T E =

EDUCATION *




Fiscal Capacity Used in FY 14 BEP Stability Provision

= 50% of TACIR Model & 50% of CBER Model = An LEA is on stability if the total state BEP funds it generates in
the current year are less than the total state BEP funds

" Volunteer County Index generated the previous year

* (TACIR Capacity Index x 50%) + (CBER Capacity Index x 50%) -
»(1.83% x 50%) N (1.71% x 50%) ® QOccurs most often due to declining ADMs

» 0.915% + .855%
= Provides a one-year grace period before funding is reduced

» = 1.77%

EDUCATION ! EDUCATION *

Baseline Provision Mandatory Increase

= Allows systems on stability to receive additional funds for

® An LEA is on baseline if the total state BEP funds it generates
8 state-mandated increases in salary, TCRS contributions or

in the current year are less than the total state BEP funds :
generated in 2006-07 (per BEP 2.0 — “Hold Harmless”) Insurance

® Receives mandatory increase amount for each BEP generated

* Essentially, baseline systems receive funding at a level greater .
position

than the formula, by itself, generates

" Currently affects 7 systems — most notably Sevier County = Received in addition to stability or baseline amount

e e e

EDUCATION * EDUCATION




Cost Differential Factor (CDF)

Used to adjust BEP funding in systems where the cost of living
in the county is greater than the statewide average

Compares county wages in non-government industries to
statewide wages

Counties with above-average wages according to this index
receive an increase

Increase is applied to salaries, retirement contributions and
FICA contributions

Eliminated in BEP 2.0

Counties receiving an adjustment currently receive 50% of the
calculated CDF due to 50/50 TACIR/CBER split

For Additional Information

= Tennessee Basic Education Program: An Analysis

* http://www.comptrollerl.state.tn.us/orea/
* See legislative brief

= State Board of Education

e hitp://www.tn.gov/sbe/bep.shtml
¢ BEP Blue Book —~ up to date data on BEP components

¢ BEP Handbook — comprehensive guide on calculations

EDUCATION !

Maintenance of Effort

Separate from BEP, although BEP match requirement factors
into MOE

Supplanting test used to ensure maintenance of local effort
Governed by TCA 49-2-203 and TCA 49-3-314

Budgeted local revenue must be equal to or greater than the
previous year’s budgeted amount, unless ADMs have
decreased or unless there is a local agreement for one-time
expenditures

s — S

EDUCATION "
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[11] The second victim, six-year-old
“S”, testified that the defendant fondled
her and penetrated her digitally on more
than one occasion. She did not differenti-
ate one event from the others. The medi-
cal expert noted only evidence of irritation
in her genital area. The jury found the
defendant guilty of aggravated sexual bat-
tery as to this victim, In view of the
nature of the evidence presented on this
charge and the Burlison error resulting
from the state’s failure to elect, we con-
clude that the conviction cannot be sus-
tained. The judgment is reversed, and the
cage is remanded for further proceedings
on this count.

[12] The third count of the indictment
charged the defendant with unlawful sexu-
al contact with seven-year-old “C”. Be-
cause the trial judge found her not quali-
fied as a witness, “C” did not testify.
Moreover, the medical expert found ‘“no
evidence of irritation and ... no physical
evidence of any problem [related to possi-
ble sexual abuse of “C”].” The only testi-
mony tending to prove the defendant guilty
on this count was the brief and thoroughly
non-specific testimony of the other two vic-
tims that “C” had been abused by the
defendant. The jury nevertheless found
the defendant guilty of aggravated sexual
battery on this count. Beyond the Burli-
son error committed in connection with this
charge, we find that the evidence is legally
insufficient to sustain the defendant’s con-
viction for this offense. The judgment,
therefore, must be reversed and the charge
against the defendant dismissed.

[13] We appreciate the difficulties in-
volved in prosecuting cases of sexual abuse
committed against small children. In such
cases, the rules of evidence and the rules of
procedure have been relaxed to some ex-
tent to accommodate very young witnesses.
Nevertheless, the constitutional protections
guaranteed a criminal defendant, who is
presumed by law to be innocent until prov-
en guilty, cannot be suspended altogether
because of the victim’s age or relative ina-
bility to testify. In cases such as this one,
the state must either limit the testimony of
prosecuting witnesses to a single event, or

prepare the case so that an election can be
made before the matter is submitted to the
jury to decide.

The judgment as to the first count of the
presentment is reversed, and the charge is
dismissed with prejudice. The judgment as
to the second count is reversed, and the
charge is remanded to the trial court for
further proceedings consistent with this
opinion. The judgment as to the third
count, as well as the 25-year sentence im-
posed on the defendant as a result of his
conviction on this count, is affirmed.

REID, CJ., and DROWOTA, O’'BRIEN
and ANDERSON, JJ., concur.

O ¢ KEY NUMBER SYSTEM

—~m=E

TENNESSEE SMALL SCHOOL
SYSTEMS, et al., Plaintiffs- -
Appellants,

v.

Ned Ray McWHERTER, et al.,
Defendants-Appellees,

Charles O. Frazier, Director of Metropoli-
tan Nashville, Davidson County Public
Schools, et al., Defendants-Interve-
nors—-Appellees.

Supreme Court of Tennessee,
at Nashville.

March 22, 1993.

Suit was commenced on behalf of
small school districts against state officials
contending - that state funding of public
school system violated equal protection pro-
visions of State Constitution and sought
declaratory judgment that funding statutes
were unconstitutional. The Chancery
Court, Davidson County, C. Allen High,
Chancellor, following bench trial, issued
memorandum in favor of small school dis-
tricts which was adopted by the Circuit
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Court. Defendants appealed. The Court
of Appeals, Todd, J., reversed and dis-
missed. Appeal was taken. The Supreme
Court, Reid, C.J., held that: (1) constitu-
tionality of state school funding scheme
was justiciable question; (2) clause of State
Constitution guaranteeing education pro-
vided enforceable standard; and (3) local
control of public schools was not rational
basis needed to justify disparate education-
al opportunities provided under state fund-
ing scheme.

Reversed and remanded.

1. Schools ¢=11

State Constitution imposes upon Gen-
eral Assembly obligation to maintain and
support system of free public schools that
afford substantially equal educational op-
portunities to all students. Const. Art. 1,
§ 8.

2. Appeal and Error ¢=1082(1), 1091(1)

Supreme Court must conduct de novo
review of record accompanied by presump-
tion that trial court's findings are correct,
unless preponderance of evidence is other-
wise, where there has been no concurrence
by trial judge and the Court of Appeals.
T.C.A. § 27-1-113; Rules App.Proc., Rule
13(d). ‘

3. Declaratory Judgment ¢=210

Whether state educational funding sys-
tem for public schools violated provision of
State Constitution requiring system of free
public schools affording substantially equal
opportunities to all students was justiciable
issue. Const. Art. 1, § 8; Art. 11, §§ 8, 12.

4. Schools ¢=11

State Constitution requirement that
General Assembly provide education estab-
lished enforceable standard for assessing
educational opportunities provided in public
school districts throughout state. Const.
Art. 11, § 12,

5. Constitutional Law €=242.2(1)

Equal protection provision of State
Constitution assures nondiseriminatory per-
formance of the General Assembly’s duty
to provide education through system of
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free public schools. Const. Art. 1, § 8;

Art, 11, § 12

6. Constitutional Law 6=242.2(2.1)
Schools &19(1)

Local control of public schools was not
rational basis for state funding scheme
which resulted in substantial disparities in
educational opportunities to students in
various school districts and, thus, state
funding program violated equal protection
guarantees of State Constitution Const.
Art. 1, § 8; Art. 11, §§ 8, 12.

Lewis R. Donelson, H. Buckley Cole,
Philip S. McSween, Nashville (Heiskell, Do-
nelson, Bearman, Adams, Williams &
Kirseh, of counsel), for plaintiffs-appel-
lants.

Charles W. Burson, Atty. Gen. & Report-
er, John Knox Walkup, Sol. Gen., Jane W.
Young, Asst. Atty. Gen., Rachel L. Steele,
Asst. Atty. Gen., Nashville, for defendants-
appellees.

Earnest G. Kelly, Jr., Memphis, for de-
fendants-intervenors-appellees.

OPINION

REID, Chief Justice.

This appeal is from the judgment of the
Court of Appeals reversing the trial court
and dismissing the plaintiffs’ complaint
that the statutory scheme for funding the
kindergarten-through-12th grade public
school system violates the education clause
and equal protection provisions of the Ten-
nessee Constitution.

[1] The constitutional mandate that the
General Assembly shall provide for a sys-
tem of free public schools guarantees to all
children of school age in the state the op-
portunity to obtain an education. The pro-
visions of the constitution guaranteeing
equal protection of the law to all citizens,
require that the educational opportunities
provided by the system of free public
schools be substantially equal. The consti-
tution, therefore, imposes upon the General
Assembly the obligation to maintain and
support a system of free public schools
that affords substantially equal educational
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opportunities to all students. The means
whereby this obligation is accomplished, is
a legislative prerogative, The system may
include the imposition of funding and man-
agement responsibilities upon counties, mu-
nicipalities, and school districts, within
their respective constitutional powers.
However, the constitution does not permit
the indifference or inability of those state
agencies to defeat the constitutional man-
date of substantial equality of opportunity.

The record in this case supports the
Chancellor’s finding that there are constitu-
tionally impermissible disparities in the ed-
ucational opportunities afforded under the
state’s public school system. The record
also supports the Chancellor’s findings that
“[tlhe statutory funding scheme has pro-
duced a great disparity in the revenues
available to the different school districts,”
and that there is a “direct correlation be-
tween dollars expended and the quality of
education a student receives.” However,
the record also shows that many factors
other than funding affect the quality of
education provided and that the costs of
operating schools may vary significantly.
Consequently, all relevant factors may be
considered by the General Assembly in the
design, implementation, and maintenance
of a public school system that meets consti-
tutional standards.

The case will be remanded to the trial
court for further proceedings consistent
with this Opinion.

1. STATEMENT OF THE CASE

The original complaint in this case was
filed on July 7, 1988, The plaintiffs are the
Tennessee Small School Systems, an unin-
corporated association of small school dis-
tricts; superintendents and board of edu-
cation members from several of those, dis-
tricts; students; and parents of students.
The defendants are the Governor.and other
officials of the executive and legislative
departments of the. state in their official
capacities. On appeal, no issue is made as
to the parties or the plaintiffs’ standing to
sue.

The complaint, as amended, alleges that
Article XI, Section 12 of the Tennessee

Constitution, which requires that the Gen-
eral Assembly maintain and support a sys-
tem of free public schools, establishes a
fundamental right to an adequate free edu-
cation and that the defendants are depriv-
ing the students, on whose behalf the suit
was filed, of this fundamental right. The
complaint further alleges that the funding
system violates the equal protection provi-
sions of Article XI, Section 8 and Article I,
Section 8 of the Tennessee Constitution
because the system results in inequalities
in the provision of those educational oppor-
tunities guaranteed by Article XI, Section
12. The complaint seeks a declaratory
judgment that the funding statutes are un-
constitutional, that the defendants be en-
joined from acting pursuant to those stat-
utes, and that the state be required to
formulate and establish a funding system
that meets constitutional standards.

The defendants’ response to the com-
plaint, after a motion for summary judg-
ment on the issues now presented was de-
nied, is that Article XI, Section 12 “offers
no enforceable qualitative standard”
whereby the courts can “assess the quality
of education and the sufficiency of the
funding” provided by the legislative and
executive departments. The defendants
assert that the only right guaranteed by
the education clause is ‘“‘one of access to a
free public school meeting the minimum
standards applied statewide,” and that the
equal protection provisions “only assure
the nondiseriminatory performance of the
duty created by the education clause.”

‘The defendants’ position is that education
is the exclusive business of the legislative'

and executive branches.

Nine urban and suburban school sys-
tems, including those in Davidson, Shelby,
Knox, and Hamilton Counties, were al-

“'lowed: to intervene as defendants. Their

position is that the funding scheme enacted
by the General Assembly is not subject to
review by the courts, but if the issues
presented are justiciable, the remedy for
any constitutional violation should recog-
nize “the differentials in costs and needs
among the various school systems.” Stat-
ed perhaps more simply, the larger, more
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affluent systems do not want the funding
scheme which favors their systems dis-
turbed. They argue further that the
smaller, less affluent systems should not
be heard to complain because those sys-
tems have not made their best efforts to
raise locally any additional funding needed.
The intervenors characterize the evidence
on which the Chancellor based his findings
as “simplistic” and “anecdotal” and sug-
gest that a “notion of substantial equality”
is an “illusion.” They express grave con-
cern that the result will be “a redistrib-
ution of education funds away from the
central cities and the growing suburbs.”

The trial began on October 29, 1990, and
lasted approximately six weeks. On July
26, 1991, the Chancery Court issued a
Memorandum Opinion i which the court
ruled in favor of the plaintiffs. On August
6, 1991, the trial court entered a declarato-
ry judgment “in favor of the plaintiffs on
the basis that the present public education
funding system violates the equal protec-
tion requirements of the Tennessee Consti-
tution.” On September 13, 1991, the court
entered a final judgment in which it found
that the fashioning of an appropriate reme-
dy was the prerogative of the General As-
sembly.

The defendants and intervenors appeal-
ed. The Court of Appeals reversed the
judgment of the trial court and dismissed
the case. Judge Todd, writing for the ma-
jority, ruled that the plaintiffs had failed to
establish that the challenged funding sys-
tem could not withstand scrutiny under any
of the three standards of analysis—the ra-
tional basis test, intermediate scrutiny, or
strict scrutiny—that are traditionally ap-
plied in equal protection cases. Judge Can-
trell, concurring in a separate opinion, ar-
gued that the fundamental right granted
by the constitution extends only to an edu-
cation that meets the minimum standards
set by the legislature or its designee.
Judge Lewis dissented and, after an ex-
haustive review of the evidence, concluded
that the facts found by the trial court are
supported by the record and that the Chan-
cery Court’s judgment should have been
affirmed on both the education clause and
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equal protection provisions of the state con-
stitution.

IL. FINDINGS OF FACT

[2] The majority of the Court of Ap-
peals did not address the sufficiency of the -
evidence or the standard of review. How-
ever, by reversing the judgment of the trial
court, the majority necessarily, though not
explicitly, concluded that the record in this
case does not support the trial court’s find-
ings of fact. Where there has been no
concurrence by the trial court and the
Court of Appeals, this Court must conduct
a de novo review of the record, “‘accompa-
nied by a presumption of the correctness of
the [trial court’s] finding, unless the pre-
ponderance of the evidence is otherwise.”
Tenn.R.App.P. 13(d); T.C.A. § 27-1-113
(1980).

The record consists of more than 4,500
pages of transeript, 18 depositions, and 152
exhibits, and contains the testimony of sev-
eral state officials, including the Chairman
of the State Board of Education, the Execu-
tive Director of the State Board of Edu-
cation, the Commissioner of Education, the
Commissioner of Finance and Administra-
tion, several county superintendents of ed-
ucation, a performance audit drafted by the
Comptroller of the Treasury, and the testi-
mony of several expert witnesses.

After reviewing all of this material, the
trial court summarized the organizational
structure of the public school system, as
follows:

The current statutory scheme concern-

ing education is compiled in Volume 9

Title 49 of the Tennessee Code. There

are currently 140 districts providing a

Kindergarten through 12th grade for

some 860,000 students. Responsibility

for administering the system is divided
between the state board of education, the
commissioner of education, the local
board of education, and the local superin-
tendents. The state board has the re-
sponsibility of adopting policy statements
and guidelines and has promulgated min-
imum rules and regulations entitled

“Rules, Regulations and Minimum Stan-

dards for the Governance of Public
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Schools in Tennessee.”” These rules com-
prise four volumes and deal with every-
thing from minimum square feet for
class rooms to the number of urinals in a
school, curriculum formulation and
teacher classification. Title 49 also de-
tails the mechanism for generating and
distributing the funds which maintain
and support the public education system.

The trial court then reviewed the statutory
funding scheme, as follows:

THE FUNDING SYSTEM

Public education in Tennessee is fund-
ed approximately 45% by the state, 45%
by the local government, and 10% by the
federal government.

The largest source of state funding is
the Tennessee Foundation Program
(TFP). The balance of state funding is in
the form of categorical grants for text-
books, transportation, career ladder, and
teacher fringe benefits. TFP funds are
allocated based on an average daily at-
tendance formula weighted for cost fac-
tors such as grade level, vocational
courses, and similar factors, whereas cat-
egorical grants contain no provision for
equalization among the various school
districts. The TFP equalization formula
accounts for differentials in assessed
property values, but the amount avail-
able for equalization is less than $60,-
000,000 out of an expenditure of $2.5
billion. Adjustments are also made for
the training and experience of the teach-
ers which results in more funds to school
districts with better trained and more
experienced teachers. This tends to ben-
efit the wealthier school districts. As a
result, the state funds provide little real
equalization.

Local funding comes principally from
property tax and local option sales tax.
Some cities raise additional funds for
public education through a wheel tax,
beer tax, etc. The property tax is based
on assessed property values and the tax
rate specified for that purpose. T.C.A.
§ 67-5-801. Counties and municipalities
are authorized to enact a local sales tax.
T.C.A. § 67-6-702. One-half of the local
option sales tax must be allocated to

education in the county or municipality
where the tax is collected. T.C.A. § 67—
6-712. These funds are not tied to the
number of pupils in the school district,
the cost of providing education to the
pupils, or any educational factor, How-
ever, in a county with more than one
school district, the local option sales tax
is divided on an average daily attendance
of each school district. T.C.A. § 49-8-
306. There is no provision for any equal-
ization of local option sales tax funds
between counties.

Finally, the Chancellor made the following
findings of fact:

FINDING OF FACTS

The statutory funding scheme has pro-
duced a great disparity in the revenues
available to the different school districts.
In 1986-87 fiscal year, the highest per
capita county sales tax base was ten
times that of the lowest. Because of
lack of fiseal capacity, there is little the
poor school districts can do to offset the
differences. Per classroom spending
varied in 1988-89 from $110,727 in
Kingsport to $49,167 in Lewis County.

Total current funds available per pupil
by county averaged $2,337 in the school
year 1987 and varied from $1,828 to
$3,669. Most of this variation results
from the state’s higher reliance on local
government to fund education and the
varying ability of the local government
to raise sufficient funds. School districts
with more sales and with higher property
values and commercial development have
more funds to educate their children.
The wide disparity is related to differ-
ences in fiscal capacity and not necessari-
ly from inadequate local effort. “Most
school districts in the state—especially
non-urban—cannot reasonably raise suf-
ficient revenues from local sources to
provide even the average amount of total
funds for education per pupil state-
wide.”

Under the current funding system,
schools in plaintiffs’ districts offer far
less to students than schools in wealthier
districts.  Specifically, the evidence
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shows that students in plaintiffs’ schools
are not afforded substantially equal ac-
cess to adequate laboratory facilities,
computers, current and new textbooks,
adequate buildings, advanee placement
courses, varied curricula, advanced for-
eign language courses, music and art
courses, drama and television courses.
Plaintiffs’ districts also fail in their ef-
forts to retain teachers, fund needed ad-
ministrators, and provide sufficient phys-
ical education and other programs.

The wealthier districts offer a wide
variety of advanced placement courses;
a broad curriculum with advanced sci-
ence and math courses; adequate labs in
both junior high and high schools; a
choice of foreign languages; multiple
computer courses; art, music, and drama
courses; sufficient and current text-
books; and adequately supplied libraries.
The schools are newer, cleaner, and saf-
er. They provide an environment condu-
cive to learning.

The evidence indicates a direct correla-
tion between dollars expended and the
quality of education a student receives.
In the ten richest distriets for the school
year 1988-89, [66%] of the elementary
schools and 77% of the secondary schools
were accredited compared to 7% and 40%
among the ten poorest districts. All of
the schools in the Kingsport and Shelby
County districts are accredited. In con-
trast, none of the Clay County, Wayne
County, Hancock County and Crockett
County schools are accredited. Some of
the poorer school districts cannot even
comply with the state’s “minimum stan-
dards” because of inadequate funding.

Graduates from accredited high
schools have better success in college
acceptances. Students in plaintiffs’ dis-
tricts are more likely to attend unaccred-
ited schools. Children in the poorer dis-
tricts suffer from poor standardized test
results, and have a higher need for reme-
dial courses at college resulting in poorer
chances for higher education.

The Board of Education and the Gover-
nor have proposed a New Basic Edu-
cation Program Funding Plan. Under
this plan the state would provide two-
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thirds of the funds to support and main-
tain a basic education program. One-
third of the funds would be available for
equalization based upon fiscal capacity
including sales tax base as well as prop-
erty tax base. This program will require
greatly increased state funding.

(Footnotes and citations omitted.)

The record also shows that over the
years, the distribution of sales tax and
property tax revenues has become more
concentrated as economic activity has
moved from small local communities to
larger regional retail centers. Purchases
previously made by residents of rural
school districts locally, are now made in the
more urban counties, and the sales tax on
those purchases is collected in the wealthi-
er counties. With the construction of large
retail centers in the urban counties, proper-
ty tax revenues, though much less signifi-
cant than sales tax revenues, also are con-
centrated in those same communities rath-
er than distributed more evenly throughout
the entire state. Because all revenues
from the property tax and the local option
sales tax are received by the county or city
where collected, the result is the progres-
sive exacerbation of the inequity inherent
in a funding scheme based on place of
collection rather than need.

Because such a small portion of state
funding is allocated to equalization, dispari-
ties in economic resources among the
school districts of the state have resulted in
great disparities in the amount of funds
available for education in the various dis-
tricts. An audit of the Department of Edu-
cation performed by the Comptroller of the
Treasury in February of 1990 concluded:

Funds available for public education
vary considerably from school district to
school district in Tennessee. Most of
this variation results from the state’s
high reliance on local governments to
fund education and the varying ability of
local governments to raise funds. The
current formulas to distribute state
funds attempt to equalize funds available
for education, but they have had little
effect because these formulas apply only
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to a very small percentage of educational
funding.

The funds available for education and
the source of funds vary substantially
county by county in Tennessee. Total
current funds available per pupil aver-
aged $2,337 in school year 1987 and var-
ied from $1,823 to $3,669.

Though not of critical importance for the
purposes of this suit, the audit report also
indicates that the disparity in available
funding among the various counties and
school districts does not, as contended by
the defendants and intervenors, result
from a lack of effort by the poorer dis-
tricts. As noted by the Comptroller:

Comparing the actual revenues collect-
ed and the potential revenues available in
each school district shows that about half
the school districts have unused potential
and half are above their potential. How-
ever, 15 of the 20 school districts with
the lowest potential—those districts at
the bottom of the list—had actual reve-
nues for education greater than their po-
tential. These counties tax at higher
than the statewide average. Thirteen of
the 20 school districts with the highest
potential—those at the top of the list—
have actual revenues for education below
their potential. These counties taxed at
below the statewide average.

This information shows that most
school districts in the state—especially
nonurban districts—cannot reasonably
raise sufficient revenues from local
sources to provide even the average
amount of total funds spent for edu-
cation per pupil statewide.

The regressive effect of the continuation
of the existing scheme upon educational
opportunities in those counties in which
schools are inequitably funded was de-
scribed in dramatic terms by the Wayne
County Superintendent of Schools. He tes-
tified that the county’s efforts to recruit
industry to the area were severely ham-
pered by the fact that the schools in the
district were not accredited by the South-
ern Association of Colleges and Schools.
Without additions to the tax base provided

by new industry and related business, the
county’s property and sales tax revenues
will continue to decline, further reducing
funds available to support the school sys-
tem, The vicious cycle thus continues.

The record establishes that the dispari-
ties in resources available to the various
school districts result in significantly dif-
ferent educational opportunities for the
students of the state.

The record also establishes that suffi-
cient funds have not been available to some
of the school districts to provide the pro-
grams and facilities necessary for an ade-
quate educational system. Trial testimony
indicates that many schools in the poorer
school districts have decaying physical
plants, and that some school buildings are
not adequately heated and have non-fune-
tioning showers, buckling floors, and leak-
ing roofs. School superintendents and stu-
dents also testified that the poorer school
districts do not provide adequate science
laboratories for the students, even though
state regulations require such facilities. In
fact, evidence was adduced that some dis-
tricts’ laboratories are so inadequate that
only teachers use the equipment in order to
“demonstrate” lab techniques. At other
schools, the teachers buy supplies with
their own money in order to stock the labs.
Still other schools engage in almost con-
stant fundraising by students to provide
needed materials.

Similarly, the textbooks and libraries of
many of the poorer school distriets are
inadequate, outdated, and in disrepair.
One compelling photograph in the record
depicts a library in a Hancock County
school. The library consists of only one
bookcase nestled in a room containing emp-
ty boxes, surplus furniture, a desktop copi-
er, kitchen supplies, a bottle of mouthwash,

-and a popcorn machine. When asked why
:newer textbooks and more functional li-
‘braries were not provided iin the schools,
“the responsible official stated that the addi-

tional money needed for such improve-
ments was not available. The lack of
funds in some of the plaintiffs’ districts
also prevents schools in those areas from
offering advanced placement courses,
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state-mandated art and music classes, dra-
ma instruction, extracurricular athletic
teams, or more than one foreign language
in high school.

State officials directly responsible for the
operation of the public school system have
recognized the substantial inadequacy and
the significant disparity in the funds avail-
able to the several school districts caused
by the statutory funding scheme. The ba-
sic program for funding the public school
system has been the Tennessee Foundation
Program (TFP). The state comptroller’s
February 1990 performance audit found
that, “The current formulas to distribute
state funds do not effectively equalize the
total funds available for education.” The
response of the Department of Education
to this finding was:

The department concurs and states
that the state is currently engaged in a
study of revising the state’'s K through
12 funding formula and will present the
results to the General Assembly. The
study will focus on disparity in edu-
cational funding.

The response of the Board of Education to
this finding was:

The board concurs and states that its
Basic Education Program funding formu-
la would result in a decrease in the dis-
parity of funding available to local school
systems. The board indicates that the
Basic Education Program formula would
gauge state appropriations to school sys-
tems according to their ability to raise
local tax revenue for schools.

The Chairman of the Board of Education
stated that the TFP “does not relate appro-
priations to actual costs of delivering pro-
grams and services.” That official also
recognized that under the TFP:

[There is no link between the changes in

the costs of delivering programs and ser-

vices at the local level and changes in
appropriations,

... the amount of funding provided is
too little to insure adequate funding of a
basic educational program.
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... [And, the TFP] does not assure the

children in Tennessee equal access to

quality educational resources.
Nonetheless, the TFP budget for the 1991-
1992 school year was reduced approximate-
ly $118.5 million from the previous year.
See 1992 Tenn.Pub.Acts, ch. 1018, sec. 11,
Item 4.

In 1984, the State Board of Education, at
the direction of the General Assembly, de-
veloped a Master Plan for Tennessee
Schools. That plan has been reviewed and
revised each year. The 1990 Master Plan,
released in November 1990 during the
course of the trial, addressed three major
components, one of which was funding.
The Introduction to the Plan includes the
following statement:

Accomplishing this transformation [of
education in Tennessee] will require ade-
quate and sustained funding. Existing
disjointed funding mechanisms must be
abandoned in favor of a logical funding
formula. The Basic Education Program
(BEP) funding formula has been incorpo-
rated into this plan to provide adequate
and equitable support to reform activities
and future school programs. This for-
mula ensures that essential school re-
sources, such as teachers, materials, fa-
cilities, and transportation, will be avail-
able when and where they are needed.

The Master Plan for Tennessee
Schools lists 17 goals to be accomplished
in the next decade. The plan includes
strategies for achieving the goals and
sets forth how we will measure our prog-
ress in meeting the goals.

The Plan focuses on “three key result ar-
eas,” one of which is “providing adequate
and sustained school funding.” In the
funding section of the Plan, the “Current
Situation” is described as follows:
Current funding mechanisms are not re-
lated to the costs of an adequate state-
wide educational program.
The Plan provides that the state’s share of
funding is to be two-thirds of the total.
Using this ratio, the state’s share of addi-
tional funds necessary to fund the BEP
would be $287 million in fiscal year 1992,
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$389 million in fiscal year 1993, $500 mil-
lion in fiscal year 1994, $618 million in
fiscal year 1995, and $664 million in fiscal
year 1996.

The defendants, pressing their position
that the public school system is adequate,
have asked the Court to take judicial notice
of the Educational Improvement Act of
1992 (1992 Tenn.Pub. Acts, ch. 535, codified
in Title 49, Tennessee Code Annotated),
which was enacted in furtherance of the
Master Plan. The defendants emphasize
that the Act containg a new formula which
would replace the TFP and “more than a
dozen categorical grants.” The defendants
state the following as “major innovations”
under the new formula:

a) greater equalization of the local share
distributed under the formula; b) fiscal
capacity calculations based on sales tax
base, property tax base, and income as
opposed to just property tax base as un-
der the TFP; and c¢) the BEP formula
factors in differences in competitive sala-
ries earned in different counties.

The defendants emphasize the provisions
of the BEP, which included a proposed
funding statute, from the perspective of
November 1990. The plaintiffs, in re-
sponse, press the Court to notice the Sep-
tember 1992 Master Plan Program Report
prepared by the State Board of Education,
While the Court can take judicial notice of
the Educational Improvement Act of 1992
and compare its provisions with the pro-
posed statute in the 1990 Master Plan, the
1992 Report itself is outside of the record,
although it was included in the appendix to
the plaintiffs’ reply brief, apparently with-
out objection by the defendants. At the
time of the trial of this case, the BEP had
been proposed but had not been enacted or
funded. Funding, of course, is erucial; an

educational plan heavily dependent upon,

additional funding provides little support
for the defendants’ contention that the pub-
lic school system meets constitutional re-
quirements.

The defendants’ position in this case is
that “there is no systematic relationship
between expenditures and student perfor-
mance,” but if there is, the “disparities in

expenditures were [not] caused by [plain-
tiffs’] lack of fiseal capacity.” This posi-
tion seems to be at odds with the 1990
Master Plan for Tennessee Schools, its
stated goals and strategies, and the pur-
pose of the Education Improvement Act of
1992, The commentaries and proposals, ex-
plicit and implicit in these documents ema-
nating from the executive department, cast
grave doubt upon the defendants’ assertion
that “[a]t the very least, the Tennessee
system of education provides for the mas-
tering of basic skills and minimum profi-
ciencies by the students in every district of
the state without regard to size or the
wealth of the district.”

The record supports the Chancellor’s
findings that the statutory funding scheme
has produced great disparity in the funds
available to the different school districts
and that significant inadequacies and ineg-
uities in the system persist.

III. JUSTICIABILITY

The intervenors contend that the issues
presented in this case are inappropriate for
adjudication by the courts. The same ob-
jections have been raised in other jurisdie-
‘tions. See MeDaniel v. Thomas, 248 Ga.
632, 285 S.I.2d 156 (1981); Rose v. Council
Jfor Better Educ., Inc., 790 5.W.2d 186 (Ky.
1989); Board of Educ., Levittown Union
F'ree School Dist. v. Nyquist, 57 N.Y.2d 27,
453 N.Y.S.2d 643, 439 N.E.2d 359 (1982),
appeal dismissed, 469 U.S. 1138, 103 8.Ct.
715, 74 L.Ed.2d 986 (1983); Board of Educ.
of the City School Dist. of Cincinnati v.
Walter, 58 Ohio St.2d 368, 390 N.E.2d 813
(1979), cert. denied, 444 U.S. 1015, 100
S.Ct. 665, 62 L.Ed.2d 644 (1980); Edgewood
Indep. School Dist. v. Kirby, 777 S.W.2d
391 (Tex.1989); Seatile School Dist. No. 1
of King County v. State, 90 Wash.2d 476,
585 P.2d 71 (1978); Washakie County
School Dist. No. 1 v. Herschler, 606 P.2d
810 (Wyo.), cert. denied, 449 U.S. 824, 101
S.Ct. 86, 66 L.Ed.2d 28 (1980). In all of
these cases, the respective courts held that
the constitutionality of the state’s edu-
cation funding system presented a justicia-
ble issue. As the Court of Appeals of New
York stated in Nyquist:
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With full recognition and respect ... for
the distribution of powers in educational
matters among the legislative, executive
and judicial branches, it is nevertheless
the responsibility of the courts to adjudi-
cate contentions that actions taken by
the Legislature and the executive fail to
conform to the mandates of the Constitu-
tions which constrain the activities of all
three branches. That because of limited
capabilities and competences the courts
might encounter great difficulty in fash-
ioning and then enforcing particularized
remedies appropriate to repair unconsti-
tutional action on the part of the Legisla-
ture or the executive is neither to be
ignored on the one hand nor on the other
to dictate judicial abstention in every
case.

Nygquist, 57 N.Y.2d at 39, 453 N.Y.S.2d at
648, 439 N.E.2d at 363.

[3] Likewise, under settled Tennessee
law, the issues raised in this case are justi-
ciable. As stated in Biggs v. Beeler, 180
Tenn. 198, 219, 173 S.W.2d 946, 948 (1943):

[Bleginning with the leading case of
Marbury v. Madison, 1 Cranch. 137, 154,
2 L.Ed. 60, in which Chief Justice Mar-
shall sailed an uncharted sea, and, citing
no authority, relied alone on principle and
reason, our Courts have not hesitated to
strike down legislative action which dis-
regarded, transgressed and defeated, ei-
ther directly or indirectly, mandates of
the organic and fundamental law laid
down in the Constitution,

Similarly, in this case, it is our duty to
consider the question of whether the legis-
lature, in establishing the educational fund-
ing system, has “disregarded, transgressed
and defeated, either directly or indirectly,”
the provisions of the Tennessee Constitu-
tion. As the Kentucky Supreme Court ob-
served recently in response to the same
argument, “[t]o avoid deciding the case be-
cause of ‘legislative discretion,” ‘legislative
function,” etc., would be a denigration of
our own constitutional duty.” Rose v.
Council for Better Educ., Inc., 790 S.W.2d
at 209.
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IV. EDUCATION CLAUSE CHALLENGE

The plaintiffs assert that the statutory
scheme of funding the K-through-12 sys-
tem of public education violates the provi-
sions of Article XI, Section 12 of the Ten-
nessee Constitution. Article XI, Section 12
provides as follows:

The State of Tennessee recognizes the
inherent value of education and encour-
ages its support. The General Assembly
shall provide for the maintenance, sup-
port and eligibility standards of a system
of free public schools. The General As-
sembly may establish and support such
postsecondary educational institutions,
including public institutions of higher
learning, as it determines.

The defendants deny that Article XI, Sec-
tion 12 guarantees “an education which is
exactly or substantially the same education
received by children in other counties.”
They maintain that the education clause
contains “no enforceable qualitative stan-
dard for assessing the quality of edu-
cation.” The defendants insist that the
only effect of Article XI, Section 12 “is for
the legislature to authorize a system
whereby K-12 education may be delivered”
and that ‘“despite disparities in expendi-
tures and educational opportunities,” the
present system “satisfies the constitutional
mandate.”

This issue has been extensively litigated
in other jurisdictions during the last sever-
al years, but the decisions of the courts in
those jurisdictions provide little guidance in
construing the reach of the education
clause of the Tennessee Constitution. This
is true because the decisions by the courts
of other states are necessarily controlled in
large measure by the particular wording of
the constitutional provisions of those state
charters regarding education and, to a less-
er extent, organization and funding.
Based upon the language of their respec-
tive state constitutions, some courts have
rejected education clause challenges to pub-
lie school funding legislation. See, e.g.,
Lujan v. Colorado State Bd. of Educ., 649
P.2d 1005, 1025 (Colo.1982) (en banc) (Col-
orado Constitution's requirement of a
“thorough and uniform system of free pub-
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lic schools,” while mandating equal edu-
cational opportunities, does not, as contend-
ed by the plaintiffs, necessitate equal edu-
cational expenditures per pupil); McDaniel
v. Thomas, 285 S.E.2d at 164 (constitution
requires only an “adequate education,” not
equal educational opportunities); Thomp-
son v. Engelking, 96 Idaho 793, 537 P.2d
635, 647 (1975) (equal educational opportu-
nities not required by constitutional re-
quirement of “general, uniform and thor-
ough system” of public schools); Hornbeck
o Somerset County Bd. of Educ., 295 Md.
597, 458 A.2d 758, 776 (1983) (“thorough
and efficient” clause commands only that
legislature provide the students of the
state “with a basic public school edu-
cation”); Fast Jackson Pub. Schools w.
State, 188 Mich.App. 132, 348 N.W.2d 308,
305 (1984) (provision mandating legisiature
to “maintain and support a system of free
public elementary and secondary schools”
grants only a right to an adequate edu-
cation); Board of Educ., Levittown Union
Free School Dist. v. Nyquist, 57 N.Y.2d at
47-48, 458 N.Y.S:2d at 658, 439 N.E.2d at
368-69 (constitutional provision for ‘“the
maintenance and support of a system of
free schools” contemplates only ‘“minimal
acceptable facilities and services”); Britt v,
North Corolina State Bd. of Educ., 86
N.C.App. 282, 357 S.E.2d 432, 486 (1987)
(state conmstitutional provision requiring
“general and uniform system of free public
schools ... wherein equal opportunities
shall be provided for all students” man-
dates only equal access to schools, not a
right to identical opportunities); Board of
Educ. of the City School Dist. of Cincin-
nati v. Walter, 390 N.E.2d at 825 (constitu-
tional requirement that a “thorough and
efficient” education be provided mandates
only that students not be deprived of “edu-:

cational opportunity”); Fair School Fin..
Council of Oklahoma, Inc. v. State, 746!
P.2d 1135, 1149 (Okla.1987) (mandate to.
“establish and maintain” a public school:

system guarantees only a “basic, adequate
education according to [state] standards
...""); Olsen v. State ex rel. Johnson, 276
Or. 9, 554 P.2d 139, 148 (1976) (constitution
prescribing a ‘“‘uniform and general sys-
tem” of schools guarantees only a mini-

mum of educational opportunity); Danson
v. Casey, 484 Pa. 415, 399 A.2d 360, 365
(1979) (a “thorough and efficient” edu-
cation is equated with an “adequate,” “min-
imum,” or “basic” education); Richland
County v. Campbell, 294 S.C. 346, 364
S.E.2d 470, 472 (1988) (constitutional re-
quirement that legislature maintain and
support public schools guarantees equal
standards and equal opportunity under the
method of funding chosen by the legisla-
ture).

However, the courts in other states have
upheld constitutional challenges based
upon their respective education clauses.
See, e.g., Rose v. Council for Better Educ.,
790 S.W.2d at 211 (the constitutionally re-
quired “efficient” system of public schools
“must be substantially uniform throughout
the state,” providing every child in the
state “with an equal opportunity to have an
adequate education”); Helena Elementary
School Dist. No. 1 v. State, 236 Mont. 44,
769 P.2d 684, 690 (1989) (constitution ex-
pressly provides for “equality of education-
al opportunity”), modified in, 236 Mont.
44, 784 P.2d 412 (1990) (delaying effective
date of decision); Abbott v. Burke, 119 N.J.
281, 575 A.2d 859, 368-69 (1990) (“thorough
and efficient” system will provide an
“equal educational opportunity for chil-
dren” enabling each student to become “a
citizen and ... a competitor in the labor
market”); Edgewood Indep. School Dist.
v. Kirby, 717 S.W.2d 391, 397 (Tex.1989)
(“efficient” system guarantees ‘“‘substan-
tially equal access to similar revenues per
pupil at similar levels of tax effort” so that
students are “afforded a substantially
equal opportunity to have access to edu-
cational funds”); Seattle School Dist. No.
1 of King County v. State, 585 P.2d at 97
(constitutional language ‘calling for “ample
provision” for a “general and uniform” sys-
tem of schools imposesia duty to “make
ample provision for the ‘basic education’ of
our resident children through a general and
uniform system supported by dependable
and regular tax sources”); Pauley v. Kei-
ly, 162 W.Va. 672, 265 S.E.2d 859, 877
(1979) (“thorough and efficient” education
is one which “develops, as best the state of
education expertise allows, the minds, bod-
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ies and social morality of its charges to
prepare them for useful and happy occupa-
_tions, recreation and citizenship, and does
so economically”).

An education clanse was first added to
the Tennessee Constitution in 1835. Arti-
cle XI, Section 10 of the 1835 Constitution
provided as follows:

Knowledge, learning, and virtue, being
essential to the preservation of republi-
can institutions, and the diffusion of the
opportunities and advantages of edu-
cation throughout the different portions
of the State, being highly conducive to
the promotion of this end; it shall be the
duty of the General Assembly in all fu-
ture periods of this Government, to cher-
ish literature and science. And the fund
called the common school fund, and all
the lands and proceeds thereof, divi-
dends, stocks, and other property of ev-
ery description whatever, heretofore by
law appropriated by the General Assem-
bly of this State for the use of common
schools, and all such as shall hereafter
be appropriated, shall remain a perpetual
fund, the principal of which shall never
be diminished by legislative appropria-
tion, and the interest thereof shall be
inviolably appropriated to the support
and encouragement of common schools
throughout the State, and for the equal
benefit of all the people thereof; and no
law shall be made authorizing said fund,
or any part thereof, to be diverted to any
other use than the support and encour-
agement of common schools. ...

(Emphasis added.)

The declaration that ‘“[klnowledge, learn-
ing, and virtue, [are] essential to the pres-
ervation of republican institutions,” con-
tained in the same provision of the constitu-
tion that created a public school system
and provided for its support through a com-
mon school fund, established the legal right
to public education in Tennessee. This ba-
sic policy was reaffirmed by retention of
the same language in Article XI, Section 12
of the Constitution of 1870. However, the
requirement “to cherish literature and sci-
ence” imposed upon the General Assembly
in the Constitutions of 1835 and 1870 was
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replaced by the substantive and definitive
command that the “General Assembly shall
provide for the maintenance [and] support

. of a system of free public schools,”
found in the 1978 amendment to Article XI,
Section 12.

The defendants contend that the 1978
amendment to the Education Clause “pro-
vides no standard against which the quality
of education ... may be judged” and,
therefore, there is no standard whereby the
courts can measure the adequacy of fund-
ing or the educational program itself. The
defendants recite a long history of statuto-
ry and administrative inequities in the
funding of the system prior to 1978 and
argue that “a system meeting those princi-
ples [of uniformity and equality] did not
then exist and had never existed.” The
defendants also note as significant the ab-
sence in the 1978 amendment of such
words as “uniform” or “efficient,” relied
upon by other courts to grant relief.

[41 The defendants’ argument over-
looks the plain meaning of Article XI, Sec-
tion 12. That provision expressly recog-
nizes the inkerent value of education and
then requires the General Assembly to
“provide for the maintenance, support and
eligibility standards of a system of free
public schools.” The constitution speaks
directly to a right of inherent value, edu-
cation. As used in Article XI, Section 12,
the word “education” has a definite mean-
ing and needs no modifiers in order to
describe the precise duty imposed upon the
legislature. The first definition of “edu-
cation” in the unabridged edition of The
Random House Dictionary of the English
Language, 454 (2d ed. 1987) is: “The act or
process of imparting or acquiring general
knowledge, developing the powers of rea-
soning and judgment, and generally of pre-
paring oneself or others intellectually for
mature life,” Indeed, modifiers would de-
tract from the eloquence and certainty of
the constitutional mandate—that the Gen-
eral Assembly shall maintain and support a
system of free public schools that provides,
at least, the opportunity to acquire general
knowledge, develop the powers of reason-
ing and judgment, and generally prepare
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students intellectually for a mature life.
Contrary to the defendants’ assertion, this
is an enforceable standard for assessing
the educational opportunities provided in
the several districts throughout the state.

The defendants would use the flexibility
of means granted by the constitution to
avoid the certainty of responsibility. The
record of the 1977 convention shows clearly
that the delegates recognized that the re-
sponsibility for designing and maintaining
a free public school system rested on the
General Assembly and that the General
Assembly needed flexibility in meeting that
responsibility.  One delegate, Walter
Helms of Humboldt, reported to the con-
vention:

We wanted a standard sort of article in

the Constitution that would leave the leg-

islature free to act as conditions and
circumstances change, to provide the nec-
essary types of programs across the

State that the people need and to fund it

in a way that was feasible at that partic-

ular time. All of us have seen periods of
maybe abundance and periods of scarci-
ty. We cannot predict those. The legis-
lature needs a free hand in the funding
of its programs.
The Journal of the Debates of the Consti-
tutional Convention of the State of Ten-
nessee (1977), 395 (Sept. 28, 1977) (empha-
sis added). Delegate Helms’s report recog-
nized the legislature’s responsibility to pro-
vide the necessary educational programs
“across the state” and the need for a flexi-
ble funding scheme that would accommo-
date times of abundance and scarcity. Ac-
cording to that report, the “free hand”
given to the legislature relates to “fund-
ing,” not the programs “the people need.”

The value of education to each person
and to society in general is immeasurably
great. Several state supreme courts in

school finance cases have recognized that:

education is a fundamental right.” The
West Virginia Supreme Court in' Pauley v.
Kelly, 255 S.E.2d at 878, held that because
that state’s constitution contained an edu-
cation clause, education is a fundamental
right in that state. In Washakie County
School Dist. No. 1 v. Herschler, 606 P.2d

at 832, the Wyoming Supreme Court found
that “in the light of the emphasis which the
Wyoming constitution places on education,
there is no room for any conclusion but
that education for the children of Wyoming
is a matter of fundamental interest.” In
Horton v. Meskill, 172 Conn. 615, 376 A.2d
359, 878 (1977), the Connecticut Supreme
Court stated that “in the light of the Con-
necticut constitutional recognition of the
right to education ... it is, in Connecticut,
a fundamental right.”

The United States Supreme Court ad-
dressed the value of education in Brown v,
Board of Educ., 347 U.S. 483, 493, 74 S.Ct.
686, 691, 98 L.Ed. 873 (1964), as follows:

Today, education is perhaps the most im-
portant function of state and local gov-
ernments. Compulsory school attend-
ance laws and the great expenditures for
education both demonstrate our recogni-
tion of the importance of education to
our democratic society. It is required in
the performance of our most basic public
responsibilities, even service in the
armed forces. It is the very foundation
of good citizenship. Today it is a princi-
pal instrument in awakening the child to
cultural values, in preparing him for la-
ter professional training, and in helping
him to adjust normally to his environ-
ment. In these days, it is doubtful that
any child may reasonably be expected to
succeed in life if he is denied the opportu-
nity of an education. Such an opportuni-
ty, where the state has undertaken to
provide it, is a right which must be made
available to all on equal terms.

The significant value of education and the

responsibility of the state with regard to

education was recognized by this Court in

Leeper v. State, 103 Tenn. 500, 515, 53

S.W. 962, 965 (1899), with this declaration:
[Tlhe kind and quality of instruetion giv-
en: to the young is as important as the
‘food furnished: the people, and the public
school is, in the highest sense, a public
institution. . ..

The certain conclusion is that Article XI,
Section 12 of the Tennessee Constitution
guarantees to the school children of this
state the right to a free public education.
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Because, as discussed below, the plaintiffs
are entitled to relief under the equal pro-
tection provisions of the state constitution,
the precise level of education mandated by
Article XI, Section 12, and the extent, if
any, to which the system does not comport
with the education clause need not be de-
termined at this time.

V. EQUAL PROTECTION CHALLENGE

The plaintiffs did not appeal from the
trial court’s decision that, based on the
United States Supreme Court: decision in
San Antonio Indep. School Dist. v. Rodri-
guez, 411 U.S. 1, 93 S.Ct. 1278, 36 L.Ed.2d
16 (1978), they are not entitled to relief
under the equal protection provisions of the
Fourteenth Amendment to the United
States Constitution. The Court found in
Rodriguez that, for the purpose of equal
protection analysis, education is not a fun-
damental right under the federal constitu-
tion because it is neither explicitly nor im-
plicitly protected by that constitution. Af-
ter rejecting strict scrutiny analysis, which
would have been appropriate had the court
found education to be a fundamental right,
the Court held that the factor of local con-
trol provided a “rational basis” for the
admittedly “imperfect” Texas financing
system.

[6] The plaintiffs contend, however,
that they are entitled to relief under the
equal protection provisions of the Tennes-
see Constitution. The equal protection pro-
vigions of the Tennessee Constitution and
the Fourteenth Amendment are historically
and linguistically distinct. They differ in
their perspective because of their respec-
tive positions in the nation’s scheme of
federalism. See Note, State Constitution-
al Analysis of Public School Finance Re-
Jorm Cases: Myth or Methodology, 45
Vand.L.Rev. 129 (1992); Note, To Render
Them Safe: The Analysis of State Consti-
tutional Provisions in Public School Fi-
nance Reform Litigation, 75 Va.L.Rev.
1639 (1989). As stated in Doe v. Norris,
751 S.W.2d 834, 838 (Tenn.1988), “In the
interpretation of the Tennessee Constitu-

1. In the Tennessee Reports, this case is referred
to as stated above. In the South Western Re-
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tion, this Court is always free to expand
the minimum level of protection mandated
by the federal constitution.” Nonetheless,
the Court has stated in previous decisions
that Article I, Section 8 and Article XI,
Section 8 of the Tennessee Constitution and
the Fourteenth Amendment to the Consti-
tution of the United States confer essential-
ly the same protection upon the individuals
subject to those provisions. Marion Coun-
ty Tenn. River Transp. Co. v. Stokes, 173
Tenn. 847, 850, 117 S.W.2d 740, 741 (1938);
Motlow v. State, 125 Tenn. 547, 560, 145
S.W. 177, 180 (1912).

Pursuant to Article I, Section 8:

No man to be disturbed but by law.—
That no man shall be taken or impris-
oned, or disseized of his freehold, liber-
ties or privileges, or outlawed, or exiled,
or in any manner destroyed or deprived
of his life, liberty or property but by the
judgment of his peers or the law of the
land.

Article XI, Section 8 provides:

General laws only to be passed.—The
Legislature shall have no power to sus-
pend any general law for the benefit of
any particular individual, nor to pass any
law for the benefit of individuals incon-
sistent with the general laws of the land;
nor to pass any law granting to any
individual or individuals, rights, privi-
leges, immunitie, [immunities] or exemp-
tions other than such as may be, by the
same law extended to any member of the
community, who may be able to bring
himself within the provisions of such law.

These two provisions of the Tennessee
Constitution apply to different circum-
stances but, together, guarantee equal
privileges and immunities for all those simi-
larly situated. As stated in The Stratton
Claimants v. The Morris Claimants,! 89
Tenn. 497, 522, 15 S.W. 87, 92 (1891):

Citizens may be classified under Article

I, Section 8, of the Constitution when the

object of the Legislature is to subject

them to the burden of certain disabilities,
duties, or obligations not imposed upon

porter cited above, however, this case is re-
ferred to as Dibrell v. Morris’ Heirs.
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the community at large. And citizens
may be classified under Article XI, Sec-
tion 8, of the Constitution when the ob-
ject of the Legislature is to confer upon
them certain rights, privileges, immuni-
ties, or exemptions not enjoyed by the
community at large.

If the classification is made under Article
I, Section 8, every one who is in, or may
come into, the situation and circumstances
which constitute the reasons for and the
basis of the classification, must be subject-
ed to the disabilities, duties, obligations,
and burdens imposed by the statute, or it
will be partial and void. And if the classifi-
cation is made under Article XI, Section 8,
every one who is in, or may come into, the
situation and circumstances which consti-
tute the reasons for and basis of the classi-
fication, must be entitled to the rights,
privileges, immunities, and exemptions con-
ferred by the statute, or it will be partial
and void,

Thus these provisions of the Tennessee
Constitution assure the nondiscriminatory
performance of the duty created by Article
XI, Section 12.

This Court has followed the framework
developed by the United States Supreme
Court for analyzing equal protection
claims. Doe v. Norris, 751 S.W.2d at 840-
42. It has utilized three standards of scru-
tiny, depending upon the right asserted.
See City of Memphis ». International
Brotherhood of Elec. Workers Union, 545
S.W.2d 98, 101 (Tenn.1976), (reduced scruti-
ny); Mitchell v. Mitchell, 594 S.W.2d 699,
701 (Tenn.1980) (heightened scrutiny); Doe
v. Norris, 7561 S.W.2d at 840 (strict seruti-
ny). In the case before the Court, the
Chancellor found the public school system
to be constitutionally invalid under all three,
levels of scrutiny. o

However, if the system fails to meet the
“rational basis” test, which imposes upon:
those challenging the constitutionality of
the system the greatest burden of proof,
the plaintiffs will be found to prevail and
further analysis will not be necessary. The
“rational basis” analysis was discussed in
Doe v. Norris as follows:

The concept of equal protection es-
poused by the federal and our state con-
stitutions guarantees that “all persons
similarly circumstanced shall be treated
alike.” F.S. Royster Guano Co. v. Vir-
ginia, 253 U.S. 412, 415, 40 S.Ct. 560,
562, 64 L.Ed. 989 (1920); see Plyler v.
Doe, 457 U.S. 202, 102 S.Ct. 2382, 72
L.Ed.2d 786 (1982); State ex rel. Depart-
ment of Social Services v. Wright, 736
S.W.2d 84 (Tenn.1987). Conversely,
things which are different in fact or opin-
ion are not required by either constitu-
tion to be treated the same. Plyler v
Doe, supra 457 U.S. at 216, 102 S.Ct. at
2394. “The initial discretion to deter-
mine what is ‘different’ and what is ‘the
same’ resides in the legislatures of the
States,” and legislatures are given con-
siderable latitude in determining what
groups are different and what groups
are the same. Id. In most instances the
judicial inquiry into the legislative choice
is limited to whether the classifications
have a reasonable relationship to a legiti-
mate state interest. Id.; see State v.
Southern Fitness and Health, Inc., 743
S.W.2d 160, 164 (Tenn.1987); Harrison
v. Schrader, 569 S.W.2d 822, 825 (Tenn.
1978).

In Harrison v Schrader, 569 S.W.2d
822, 825-826 (Tenn.1978), the Court also
found that the determinative issue is
whether the facts show some reasonable

basis for the digparate state action. The

Court stated as follows:

Under this standard, if some reasonable
basis can be found for the classification, or
if any state of facts may reasonably be
conceived to justify it, the classification will
be upheld.

*» w * * - *

The test to be applied hds been set
1 forth in numerous cases. ' The classifica-
“tion must rest upon a reasonable basis,
If it has a reasonable basis, it is not
unconstitutional merely because it re-
sults in some inequality. Reasonable-
ness depends upon the facts of the case
and no general rule can be formulated
for its determination.
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The burden of showing that a classifi-
cation is unreasonable and arbitrary is
placed upon the individual challenging
the statute; and if any state of facts can
reasonably be conceived to justify the
classification or if the reasonableness of
the class is fairly debatable, the statute
must be upheld.

(Citations omitted.)

[6]1 The defendants hardly can deny
that the record demonstrates substantial
disparities in the educational opportunities
afforded students in the several school dis-
tricts, Indeed, they acknowledge that
“there are undoubtedly disparities in ex-
penditures and educational opportunities in
Tennessee.” They assert, though with lit-
tle success, that the legislature “may act
incrementally” in addressing educational
reform and that there is “a body of
thought and evidence disputing the exis-
tence of a direct relationship between ex-
penditures and performance.” However,
they rest their case, in large measure, upon
the contention that the benefits of local
control of public schools justify the inequi-
ties in educational opportunities provided.

A number of courts from other jurisdic-
tions have upheld state education financing
systems challenged on equal protection
grounds after subjecting those funding
systems to the “rational basis” test. Those
decisions, like Rodriguez, have most often
offered as the reason for tolerating differ-
ences in spending from school district to
school district, the need to promote and
protect the policy of “local control” over
the operation of public schools. See, e.g.,
Lugjan v. Colorado State Bd. of Educ., 649
P.2d 1005; Board of Educ., Levittown Un-
ion Free School Dist. v. Nygquist, 57
N.Y.2d 27, 463 N.Y.S.2d 643, 439 N.E.2d
359. See also McDaniel v. Thomas, 248
Ga. 632, 285 S.E.2d 156; Thompson v. En-
gelking, 96 Idaho 793, 537 P.2d 635; Horn-
beck v. Somerset County Bd. of Educ., 295
Md. 597, 458 A.2d 758; East Jackson Pub.
Schools v. State, 138 Mich.App. 132, 348
N.W.2d 303; Board of Educ. of the City
School Dist. of Cincinnati v. Walter, 58
Ohio St.2d 368, 390 N.E.2d 813; Fair
School Fin. Council of Oklahoma, Inc. v.
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State, 746 P.2d 1185; Olsen v. State, 276
Or. 9, 564 P.2d 139; Kukor v. Grover, 148
Wis.2d 469, 436 N.W.2d 568 (1989). In
most of these cases, the opinions contain
only conclusory statements concerning the
importance of local control.

For example, in Lujan the court held
that the legitimate state purpose of the
funding system legislation was “local con-
trol”: “That is, control of the locally elect-
ed school board by the voters in the dis-
trict. Such control is exercised by influenc-
ing the determination of how much money
should be raised for the local schools, and
how that money should be spent.” Lujan,
649 P.2d at 1022-23. In Nyquist, the court
said that “the justification offered by the
State—the preservation and promotion of
local control of education—is both a legiti-
mate State interest and one to which the
present financing system is reasonably re-
lated.” Nyquist, 57 N.Y.2d at 44, 453
N.Y.S.2d at 651, 439 N.E.2d at 866. In
Kukor, the Wisconsin Supreme Court also
applied the “rational basis” test and stated
that “[t]he principle of local control in Wis-
consin ... is not merely a theoretical no-
tion, but rather is a constitutionally based
and protected precept as to which the fram-
ers of our constitution were firmly commit-
ted.” Kukor, 436 N.W.2d at 580-581. The
finding that the need for local control of
the public school system was a rational
basis for the state’s funding system thus
led the court to rule that the Wisconsin
system was constitutional.

We conclude that the better reasoned
opinions are those which have rejected the
argument that local control is justification
for disparity in opportunity. In Dupree v.
Alma School Dist. No. 80, 279 Ark. 340,
651 S.W.2d 90 (19883), the Supreme Court of
Arkansas identified the weaknesses inher-
ent in relying upon the concept of “local
control” to justify spending disparities.
Applying the “rational basis” test, the
court held in Dupree that the Arkansas
system was unconstitutional. In its opin-
ion, the court rejected the concept of “local
control” as a rational basis for the state’s
public school funding system:

The trial court found the educational op-

portunity of the children in this state
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should not be controlled by the fortuitous
circumstance of residence, and we concur
in that view. Such a system only pro-
motes greater opportunities for the ad-
vantaged while diminishing the opportu-
nities for the disadvantaged.

Those jurisdictions finding no equal
protection violation in a system based on
district wealth generally uphold the sys-
tem of funding by finding a legitimate
state purpose in maintaining local con-
trol. We find however, two fallacies in
this reasoning. First, to alter the state
financing system to provide greater
equalization among districts does not in
any way dictate that local control must
be reduced. Second, as pointed out in
Serrano [v. Priest, 18 Cal.3d 728, 761,
135 Cal.Rptr. 345, 364, 557 P.2d 929, 948
(1976) ], “The notion of local control was
a ‘cruel illusion’ for the poor districts due
to limitations placed upon them by the
system itself.... [So long as the as-
sessed valuation within a district’s
boundaries is a major determinant of
how much it can spend for its schools,
only a district with a large tax base will
truly be able to decide how much it really
cares about education. The poor district
cannot freely choose to tax itself into an
excellence which its tax rolls cannot pro-
vide.] Far from being necessary to pro-
mote local fiscal choice, the present sys-
tem actually deprives the less wealthy
districts of the option.” Consequently,
even without deciding whether the right
to a public education is fundamental,
we can find no constitutional basis for
the present system, as it has no rational
bearing on the educational needs of the
districts.

Dupree, 661 S.W.2d at 93, [Emphasis add-
ed.] See also Serrano v. Priest (Serrano
I), 5 Cal.8d 584, 96 Cal.Rptr. 601, 487 P.2d
1241 (1971); Serrano ». Priest (Serrano
II), 18 Cal.3d 728, 135 Cal. Rptr. 345, 557
P.2d 929 (1976), cert. denied sub nom.
Clowes v. Serrano, 432 U.S. 907, 97 S.Ct.
2951, 53 L.Ed.2d 1079 (1977).

There is no doubt that county and school
distriet officials collectively control, in the
management sense, the educational re-
sources within a school district. However,

in some counties, this is a very different
matter from effective control of the quality
of education provided by the local system.
Property and local option sales tax reve-
nues, which constitute a substantial part of
the total funds available to a district, are
limited by the economic conditions of the
county in which the district is located. If a
county has a relatively low total assessed
value of property and very little business
activity, that county has, in effect, a stone
wall beyond which it cannot go in attempt-
ing to fund its educational system regard-
less of its needs. In those cases, local
control is truly a “cruel illusion” for those
officials and citizens who are concerned
about the education of the county’s school
children. In those circumstances, actual
control is in the hands of those who have
the constitutional power and duty to re-
move the obstacles to education, whether
those obstacles be inability to raise addi-
tional funds locally or indifference to the
quality of education.

There is an even more serious flaw in the
defendants’ argument that local control
justifies disparities in opportunity. There
has been no showing that a diseriminatory
funding scheme is necessary to local con-
trol. In their discussion of this issue, the
defendants comment upon the ‘“beneficial,
indeed essential, role played by local re-
sponsibility for and community involvement
in loeal education,” This cannot reason-
ably be disputed. However, it does not
follow that the community must be limited
by its own resources in providing that edu-
cation. The defendants’ premise seems to
be that if the state asserts its constitutional
duty to maintain and support a public
school system, the state must exercise com-
plete control over the system. Defendants
even quote 2:line from a federal court
decision making the same point: ‘“The one
who pays the educational piper generally
gets to call the educational tune....” Kel-
ley v. Board of Educ., 836 F.2d 986, 999
(6th Cir.1987), cert. denied, 487 U.S. 1206,
108 S.Ct. 2848, 101 L.Ed.2d 885 (1988).

The appropriate response to this is found
in the defendants’ own argument, which is
as follows: the taxing power of counties
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and municipalities is found at Article II,
~ Section 29 of the Tennessee Constitution;
that provision authorizes the legislature to
give counties and municipalities the power
to impose taxes in accordance with state
law, a power which includes taxes for the
support of education; and Article II, Sec-
tion 24, the State Spending Clause, gives
the General Assembly the widest discretion
in assigning the relative shares of responsi-
bility of the state and local governments
for funding state mandated services. The
defendants’ reasoning continues: these
provisions establish the constitutional rela-
tionship between the state and local gov-
ernment; while counties are provided for in
the constitution, the constitution does not
expressly set out the subject matter abont
which counties may legislate; for the most
part, the powers of counties are left to the
discretion of the legislature (Edmonson v.
Walker, 187 Tenn. 569, 583, 195 S.W. 168,
171 (1917)); local governments have no
power to tax absent legislative delegation
of that power; the state may also require a
county to appropriate funds for a state
purpose or for a purpose common to both
state and county (State ex rel. Ledbetter v.
Duncan, 702 S.W.2d 163, 165 (Tenn.1985));
and indeed, it is clear that the constitution
gives the legislature the greatest flexibility
in determining the allocation of responsibil-
ities between state and local government.

In describing the constitutional relation-
ship between the state and local govern-
ment and their respective powers, the de-
fendants have stated well the reason local
control is no justification for a system that
discriminates on the happenstance of resi-
dence. But, as we have previously noted,
the legislative flexibility mentioned in the
defendants’ rationale does not extend to
using the inability or indifference of local
government to excuse a duty specifically
imposed upon the General Assembly by the
constitution.

The proof before us fails to show a legiti-
mate state interest justifying the granting
to some citizens, educational opportunities

that are denied to other citizens similarly -

situated, and, thus, fails to satisfy even the
“rational basis” test applied in equal pro-
tection cases.
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The record supports the Chancellor’s
finding that the disparities in educational
opportunities available to public school stu-
dents throughout the state, found to be
constitutionally impermissible, have been
caused principally by the statutory funding
scheme, which, therefore, violates the con-
stitutional guarantee of equal protection.

The essential issues in this case are qual-
ity and equality of education. The issue is
not, as insisted by the defendants and in-
tervenors, equality of funding. Some fac-
tors that bear upon the quality and avail-
ability of educational opportunity may not
be subject to precise quantification in dol-
lars. Other obviously significant factors
include geographical features, organiza-
tional structures, management principles
and utilization of facilities. Nor is the is-
sue sameness. The defendants contend
that the requirement that the system pro-
vide substantially equal educational oppor-
tunities would “‘squelch innovation.” Giv-
en the very nature of education, an ade-
quate system, by all reasonable standards,
would include innovative and progressive
features and programs. The defendants
also contend that application of equal pro-
tection principles to education would
“quickly lower the quality of education in
the state to the lowest common denomina-
tor.” That surely is not the meaning or
purpose of either the equal protection or
education provisions of the constitution.

The power of the General Assembly is
extensive. The constitution contemplates
that the power granted to the General As-
sembly will be exercised to accomplish the
mandated result, a public school system
that provides substantially equal education-
al opportunities to the school children of
Tennessee, The means whereby the result
is accomplished is, within constitutional lim-
its, a legislative prerogative. Consequent-
ly, the trial court’s holding that the appro-
priate remedy should be fashioned by the
General Assembly is affirmed.

The judgment of the Court of Appeals is
reversed, and this matter is remanded to
the trial court for the assessment of costs
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and such other proceedings that may be
necessary.

The costs of this appeal are taxed one-
half against the defendants and one-half
against the intervenors.

DROWOTA, O’'BRIEN, DAUGHTREY,
and ANDERSON, JJ., concur.
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Mark D. ARCHER, Petitioner-Appellant,
v.

STATE of Tennessee, Respondent-
Appellee.

Supreme Court of Tennessee,
at Knoxville.

March 22, 1993.

Petitioner sought writ of habeas cor-
pus, alleging that guilty pleas were entered
by him involuntarily and therefore could
not be used for enhancement of punish-
ment for later offense. The Criminal
Court, Hamilton County, Joseph F. DiRisio,
J., converted the petition to one for post-
conviction relief and held that the petition
was time barred. On appeal, the Court of
Criminal Appeals affirmed, and petitioner
appealed. The Supreme Court, Daughtrey,
J., held that: (1) petition did not allege
proper grounds for habeas corpus relief,
and (2) petition was time barred under stat-
ute of limitations for postconviction relief.

Affirmed.

1. Habeas Corpus ¢=507

Punishment imposed beyond that au-
thorized for particular crime may be chal-
lenged by petition for writ of habeas cor-
pus.

2. Habeas Corpus &=464
Writ of habeas corpus is available to
contest convictions imposed under unconsti-

tutional statutes as unconstitutional law is
void and can, therefore, create no offense.

3. Criminal Law €=998(5)

Under Post-Conviction Procedure Act,
posteonviction petitioners, unlike habeas
corpus petitioners, may challenge convic-
tions or sentences that are either void or
voidable because of constitutional depriva-
tions. T.C.A. § 40-80-105.

4. Habeas Corpus ¢=745.1

Petition for writ of habeas corpus was
properly dismissed without hearing where
allegations of petition did not suggest that
challenged convictions were void due to
trial court’s lack of jurisdiction over either
subject matter of proceeding or over per-
son of defendant, that trial court’s actions
were unauthorized, or that defendant’s sen-
tence had expired and that he was thus
being restrained illegally.

5. Habeas Corpus ¢=443.1, 510(1)

Habeas corpus relief is available only
when it appears upon face of judgment or
record of proceedings upon which judg-
ment is rendered that convicting court was
without jurisdiction or authority to sen-
tence defendant, or that defendant’s sen-
tence of imprisonment or other restraint
has expired.

6. Habeas Corpus &=285.1

Petition that challenged voluntariness
of guilty pleas, alleging only that, upon
introduction of further proof and after ap-
propriate findings of fact by trial judge,
the facially valid judgments may be voided
should have been challenged through post-
conviction relief petition, and not petition
for writ of habeas corpus.

7. Habeas Corpus =603

Proper petition for issuance of writ of
habeas corpus may be brought at any time
while petitioner is incarcerated, to contest
void judgment or illegal confinement.

‘Const. Art. 1, § 15,

8. Criminal Law ¢998(14.1)

For petition which sought only to void
judgment valid on its face and valid on
record of proceedings held to render judg-
ment, claim had to be brought within time
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TENNESSEE SMALL SCHOOL
SYSTEMS, et al., Plaintiffs—
Appellants,

V.

Ned Ray McWHERTER, et al,,
Defendants-Appellees,

Charles O. Frazier, Director of Metropoli-
tan Nashville, Davidson County Public
Schools, et al., Defendants-Interve-
nors/Appellees.

Supreme Court of Tennessee.

Feb. 16, 1995.

Association of small school distriets
brought action challenging constitutionality
of state’s method of funding public education.
After Chancery Court decision finding fund-
ing scheme to be unconstitutional was re-
versed and dismissed by the Court of Ap-
peals, the Supreme Court, 851 S.W.2d 139,
held that existing funding scheme violated
State Constitution’s guarantee of right to
free public education that afforded substan-
tially equal educational opportunities to all
students, and Court deferred to legislature to
develop such plan. Following enactment of
the Basic Education Program (BEP) in
which objectives would be accomplished in-
crementally but no later than certain speci-
fied date, the Chancery Court, Davidson
County, C. Allen High, Chancellor, denied
plaintiffs’ demand that funding for all local
school systems be equalized immediately.
Plaintiffs appealed. The Supreme Court,
Reid, J., held that: (1) substantial improve-
ment in educational opportunities throughout
the state under BEP could best be accom-
plished incrementally and only if complete
equalization of funding were accomplished
incrementally also, and (2) BEP must include
equalization of teachers’ salaries according to
the BEP formula.

Modified and remanded.

1. Schools €¢=19(1)

Basic Education Program (BEP) ade-
quately addressed constitutionally impermis-
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sible disparities in educational opportunities
afforded students under state’s existing pub-
lic school funding scheme, even though BEP
provided for incremental equalization of
funding over period of years rather than
immediately.

2. Schools &19(1)

Failure of Basic Education Program
(BEP), enacted to incrementally equalize ed-
ucational opportunities afforded by state’s
public school system, to include provision for
increasing or equalizing teachers’ salaries
would substantially impair BEP’s objectives;
thus, BEP must include such provision.

Lewis R. Donelson, Phillip S. MeSween, H.
Buckley Cole (Heiskell, Donelson, Bearman,
Adams, Williams & Caldwell, of counsel),
Nashville, for appellants.

Charles W. Burson, Atty. Gen. & Report-
er, Michael E. Moore, Sol. Gen., Michael
Catalano, Associate Sol. Gen., Rachel L.
Steele, Asst. Atty. Gen., Nashville, for defen-
dants-appellees.

Ernest G. Kelly, Jr., Memphis, for defen-
dants-intervenors.

OPINION

REID, Justice.

This second appeal presents for review the
decisior: of the chancery court denying the
plaintiffs’ demand that funding for all local
school systems be equalized immediately.
The jucdgment of the trial court is modified,
and the case is remanded.

PRIOR PROCEEDINGS

In Tennessee Small School Systems v.
McWherter, 851 S\W.2d 139, 151 (Tenn.1993),
this Court held that the Tennessee Constitu-
tion guarantees to the school children of this
State the right to a free public education and
imposes upon the General Assembly the obli-
gation to maintain and support a system of
free public schools that affords substantially
equal educational opportunities to all stu-
dents. The Court found that there existed
constitutionally impermissible disparities in
educational opportunities available to public
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school students throughout the State, and
that those disparities had been caused princi-
pally by the State’s statutory funding
scheme. The Court held that the funding
scheme violated the constitutional guarantee
of equal protection of the law. Id. at 156.
However, rather than fashion a remedy for
the constitutional deficiency, the Court de-
ferred to the legislature the opportunity to
establish a public school system that would
afford substantially equal educational oppor-
tunities to the public school students
throughout the State. The opinion was re-
leased on March 22, 1993.

In 1991 while this case was pending in the
chancery court, the Basic Education Pro-
gram (BEP), which the defendants insist
eliminates the constitutional deficiencies, and
a proposal to fully fund the BEP were sub-
mitted to the legislature. Included in the
1991 version of the BEP was an allocation of
$565 million for the purpose of equalizing the
funding of local school systems. However,
both the BEP and the funding proposal were
rejected by the legislature. In fact, the leg-
islature reduced substantially the funding for
education at the 1991 session.

In July of 1991, following the adjournment
of the legislature, the chancellor found the
State educational system to be unconstitu-
tional, but delayed the effective date of the
order until June 30, 1992, obviously allowing
the legislature an opportunity to correct the
constitutional deficiencies.

At a special session of the legislature in
January, 1992, called by the Governor for the
purpose of dealing with education issues, a
proposal to enact the BEP fully funded was
again rejected by the legislature.

While the case was pending in this Court,
the legislature, at the regular 1992 session,
enacted the Educational Improvement Act of
1992. That Act incorporated the BEP, with
significant amendments affecting teacher sal-
ary increases and funding. Legislation
adopting the BEP provided that full funding
be phased in, beginning with the 1992-93
fiscal year and ending with appropriations
for the fiscal year beginning July 1, 1997.
1. The primary case relied upon by the plaintiffs

on this issue is Watson v. City of Memphis, 373
U.S. 526, 83 S.Ct. 1314, 10 L.Ed.2d 529 (1963),

Acts 1992, chapter 481, Tenn.Code Ann.
§ 49-3-354(1).

THE ISSUES

The plaintiffs contend that the statutory
funding scheme enacted violates the equal
protection provisions of the cons:itution be-
cause complete equalization is accomplished
over a period of years rather than immedi-
ately, and because the plan contains no provi-
sion for equalizing teachers’ salaries.

The plaintiffs rely upon the principle that
the violation of constitutional rights must be
corrected with all deliberate speed,! and they
insist that incremental equalization of fund-
ing is not compliance with that constitutional
mandate and is not permitted by the prior
decision of the Court in this case. They
maintain that legislative preroga:ive applies
to the means of establishing a constitutional
system, not the time within which that objec-
tive must be accomplished. They contend
that, since the State does not claim there is
any absolute obstacle to equalizing the fund-
ing of all local systems, immedia:e equaliza-
tion is required. They further contend that
the failure to require the equalization of
teachers’ salaries and the failure to provide
“catch-up” funds for capital improvements
will perpetuate constitutional disparities.

The defendants defend the incremental
equalization as being constitutional and re-
sponsible. They argue that teachars’ salaries
do not affect quality of instruction or edu-
cational opportunity. They insist that imme-
diate equalization of funding, including that
for capital improvements, would not equalize
educational opportunities, which is the consti-
tutional mandate.

Resolution of the issues presented requires

an examination of the education program
contained in the BEP and the provisions for

‘the equalization of funding.

THE BASIC EDUCATION
PROGRAM (BEP)
The funding scheme that caused the con-
stitutionally impermissible disparities in edu-

pertaining to the desegregation of Memphis’s city
parks and recreation facilities.
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cational opportunities was the Tennessee
Foundation Program (TFP) augmented by
categorical grants from the State to local
school systems. Funding under that pro-
gram, which included only a token amount
for equalization of the local systems, was not
related to the costs of providing programs
and services by the several local school sys-
tems. State funding for the local systems
was based primarily on average daily attend-
ance of students. Local funding depended
upon local sales tax collections and discre-
tionary appropriations by local governments.
The TFP was principally a state-ordered pro-
gram with little managerial discretion at the
local level.

The BEP is quite different from the TFP
in concept. It is designed to provide, when
fully funded, the programs and services es-
sential to a basic education for public school
children in grades K through 12 throughout
the State. That objective is to be accom-
plished by defining the essentials of an effec-
tive education plan suitable for every local
system and implementing that plan through
organizational structure, disciplined manage-
ment and adequate funding.

Under the BEP, the appropriation and
distribution of funds are determined by the
cost of a program necessary to provide an
adequate basic education for the students in
all local systems throughout the State. The
total funds necessary to fully fund the BEP
is substantially greater than that made avail-
able under the TFP, Using fiscal year 1990—
91 as a base, additional funds are provided to
each local system each year in order to im-
prove its education program and also to re-
duce existing disparities in funding among
the local systems.

The BEP, as enacted, provides for the
allocation of funds to each local school system
based on the costs of 42 “components” found
by the State Board of Education to be need-
ed by all local systems. Included among the
42 components are basic, vocational, and spe-
cial education; guidance counseling; text-
books; art, music, and physical education;
services of librarians, social workers, and
psychologists; computer technology; super-
visory and administrative staffs; transporta-
tion; and capital expenditures for physical
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facilities. The allocation formula uses aver-
age daily membership of students rather
than average daily attendance. The BEP
limits the ratio of students to teachers and
other personnel and also to support functions
and facilities.

The formula whereby the component parts
of the program are determined is reviewed
annually by a BEP review board, which in-
cludes the Commissioner of Education, the
Commissioner of Finance and Administra-
tion, representatives of various local school
systems, representatives of professional edu-
cation organizations, and other members des-
ignated by the State Board of Education.
After review by the Board of Education, the
BEP formula may be adjusted to reflect
changes whereby the system can be im-
proved. However, the components of the
plan approved by the Board of Education for
fiscal year 1992-93 cannot be changed with-
out the approval of the Commissioner of
Education and the Commissioner of Finance
and Administration, and the revised formula
must be approved by resolutions of the Sen-
ate and House of Representatives before any
change can become effective.

The actual cost of each component of the
BEP for each local school system is deter-
mined annually, according to a formula which
reflects the variations in the costs of provid-
ing programs and services throughout the
State, Tenn.Code Ann. § 49-3-351(a). The
total cost of the BEP for each local system is
the sum of the costs of the 42 components.
The total cost of the BEP is, of course, the
total costs of all local systems.

This cost, the actual cost of providing the
programs and services embodied in the BEP,
determines the funding to be provided by the
State and the minimum funding to be provid-
ed by local governments each fiseal year.

The significant provisions of the BEP oth-
er than funding are characterized as gover-
nance and accountability measures. These
reforms are designed to address “the relative
indifference” to education demonstrated by
some local systems, which this Court found
to be a contributing factor to the inequities in
educational opportunities. Tennessee Small
School Sys. v. McWherter, 851 S.W.2d at 156.
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The BEP purports to accomplish these objec-
tives by granting to local officials more dis-
cretion in the management of the system and
holding those officials accountable for obtain-
ing measurable accomplishments in providing
an effective educational system,

Each local system is required to develop a
long-range plan, including goals and strate-
gies, and distribute annually a report that
shows the results of the system’s manage-
ment. Performance by each local system is
monitored by State officials. Any local sys-
tem that fails to achieve the objective stan-
dards set forth in the plan may be “placed on
probation” by the Commissioner of Edu-
cation with the approval of the State Board
of Education. Tenn.Code Ann. § 49-1-602.
During the first year of probation, the State
Department of Education is required to
make a comprehensive study of the local
system and make recommendations on how
the system can improve its performance and
meet the applicable standards. After two
congecutive years on probation, some or all of
the members of the local board of education
and/or the superintendent may be removed
from office by the Commissioner of Edu-
cation with the approval of the State Board
of Education. The statute provides for the
selection of their successors.

The BEP requires state and local funding,
but the amount of funds collected or approp-
riated by a local government does not affect
the funding provided to that local school
system under the BEP. The 42 components
of the BEP are divided into two categories,
classroom components and system support
components. The State is obligated to fund
75 percent of the cost of the classroom com-
ponents and 50 percent of the system sup-
port components, and the local systems col-
lectively must provide 25 percent of the cost
of the classroom components and 50 percent
of the system support components. A pro-
portionate share of the total cost of the BEP
is assigned to each local system based on its.
county’s relative ability to pay, its “fiscal
capacity.” Fiscal capacity is calculated by
using a methodology developed by the Ten-
nesgee Advisory Commission on Intergovern-
mental Relations. Each county’s fiscal ca-
pacity is calculated as a percentage of the

total capacity of all counties in the State.
The capacity calculations are based on sales
tax base, property tax base and income.
Each local government is required by statute
to appropriate the funds determinzad to be its
share.

EQUALIZATION UNDER THE BEP

Equalization under the BEP will be com-
pleted according to the five-year funding plan
adopted in 1992. It utilizes as a base the
amount of funds distributed by tae State to
each local system in fiscal year 19490-91. The
TFP funding scheme is used for no purpose
other than identifying the base amount. No
school system will receive annually an
amount less than its base amount. The dif-
ference between the base amouat and the
total cost of the BEP fully funded is the
determinative factor in the equalization for-
mula. Annual funding in excess of the base
amount is distributed among the local sys-
tems on a pro rata basis according to the
difference between each local system’s base
amount and the amount that lccal system
would receive if the BEP were fully funded.
Tenn.Code Ann, § 49-3-354(e). During the
transition period, the local system that has.
the greatest difference between its base and
its entitlement under the BEP fully funded,
will receive the greatest percentage increase
in funding. Conversely, the system that has
the least difference between its biase and its
entitlement will receive the least percentage
increase in funding.

In addition to the funding for vhe 42 com-
ponents of the BEP provided by the State
and by local systems, the State provides a
“growth fund” to systems experiencing
growth in enrollment of two pereent or more
during a school year, funding for an informa-
tion management computer system connect-
ing all schools in a local system to the central
office and all central offices to the office of
the State Department of Education in Nash-
ville, and additional funding for tae technolo-
gy component. Although these three items
are outside of the basic plan of 42 compo-
nents, the funding is allocated zccording to
the BEP incremental equalizing formula.
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EXCLUSION OF TEACHERS’ SALARIES
FROM EQUALIZATION

Funding based on determined costs is
mandated for each component of the basic
education plan except teachers’ salaries.
The allocation for teachers’ salaries to each
local system is the product of the amount of
the system’s average teacher salary, based
on the State salary schedule plus the man-
dated local supplement, multiplied by the
number of BEP teacher positions in that
local system. Local systems are allowed to
use classroom funds for any of the classroom
components and they are allowed to use sys-
tem support funds for any of the system
support components. However, they are
prohibited from using BEP funds for the
purpose of increasing teachers’ salaries.
Since the adoption of the BEP, teachers have
received the same increases in salaries as
other State employees, except the total
amount paid teachers has been distributed
according to the BEP formula. However,
there is no provision in the BEP for increas-
ing teachers’ salaries or equalizing teachers’
salaries.

The State’s explanation, and justification,
for this treatment of the funding of teachers’
salary increases is that historically all funds
made available to local systems have been
applied to teachers’ salaries, resulting in oth-
er needs being neglected. The State takes
the position in this case that increasing and
equalizing teachers’ salaries is not a compo-
nent of a basic education, that it “does not
affect student performance.” The argument
is dramatically weakened by the inclusion of
this item in earlier BEP proposals.

- The decision by the architects of the BEP
to prohibit the use of classroom funds and
system support funds to increase teachers’
salaries does not require that funds for
teachers’ salary increases be excluded from
the plan. Obviously, it can be a separate
category of funding, along with classroom
components and support system components.

The omission of a requirement for equaliz-
ing teachers’ galaries is a significant defect in
the BEP. The rationale supporting the in-

2. Article 11, Section 12; Article 1, Section 8;
and Article 11, Section 8 of the Tennessee Consti-
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clusion of the other important factors consti-
tuting the plan is equally applicable to the
inclusion of teachers’ salaries. Teachers, ob-
viously, are the most important component of
any education plan or system, and compensa-
tion ig, at least, a significant factor determin-
ing a teacher’s place of employment. The
costs of teachers’ compensation and benefits
is the major item in every education budget.
The failure to provide for the equalization of
teachers’ salaries according to the BEP for-
mula, puts the entire plan at risk functionally
and, therefore, legally.

CONCLUSION

[1,2] The Court accepts the State’s insis-
tence that substantial improvement in edu-
cational opportunities throughout the State
under the BEP can best be accomplished
incrementally and only if complete equaliza-
tion of funding is accomplished incrementally
also. The Court finds, however, that exclu-
sion of teachers’ salary increases from the
equalization formula is of such magnitude
that it would substantially impair the objec-
tives of the plan; consequently, the plan
must include equalization of teachers’ sala-
ries according to the BEP formula. The
record cloes not support the plaintiffs’ con-
tention that funding for capital improvements
should be given priority over other needs.
The plan, as modified, is approved for the
purposes, of this proceeding.

It appears that the BEP addresses both
constitutional mandates imposed upon the
State—the obligation to maintain and sup-
port a system of free public schools and the
obligation that that system afford substan-
tially equal educational opportunities.?

The BEP is designed to accomplish two
significant objectives—provide an excellent
education program for all K thru 12 students
throughout the State and provide substantial-
ly equal educational opportunities for those
students. Under the BEP, neither objective
will be accomplished immediately, but both
objectives are scheduled to be accomplished
no later than fiscal year 1997-98. Adequate

tution.
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funding is essential to the development of an
excellent education program, and immediate
equalization of funding would not necessarily
insure immediate equalization of educational
opportunities or a more excellent program.

The essentials of the provision of the plan
relating to funding are that funding deter-
mined by the costs of implementing the BEP
will be provided in full beginning with fiscal
year 1997-98; and that, prior to that time, an
increased amount of funding will be made
available to each local system each year ac-
corcling to the equalization formula set forth
in the plan, which favors those systems in
greater need of additional resources. The
essentials of the governance provisions of the
BEP are mandatory performance standards;
local management within established princi-
ples; performance audits that objectively
measure results; public disclosure by each
local system of objectives, strategies, and
results; removal from office of local officials
unwilling or unable to effectively manage a
local system; and final responsibility upon
the State officials for an effective educational
system throughout the State. Each of these
factors relating to funding and governance is
an integral part of the plan and each is
indispensable to its success. Consequently,
none of the factors can be compromised with-
out destroying the integrity and effectiveness
of the plan.

The source of funding for the plan ad-
dresses the discretion of the legislature. The
Court’s approval of the plan, as modified, as
a means to accomplish the constitutional
mandate is not conditioned upon any particu-
lar source of revenue. The inadequacy of
particular sources of revenue would not justi-
fy modification of the education program or
the funding schedule.

The cause is remanded to the chancery
court for such proceedings as may be appro-
priate. '

Closts are taxed to the State.

ANDERSON, C.J., and DROWOTA,
O’BRIEN and BIRCH, JJ., concur.
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STATE, ex rel. Jerry McCORMICK, Sr., by
his next friend, Nancy HIRST, on his
own behalf and on behalf of all others
similarly situated, Petitioner/Appellant,
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Charles BURSON, Attorney General and
Reporter, State of Tennessee,
Respondent/Appellee,

and

Wayne Hayes, Administrator,
Metropolitan Bordeaux
Hospital, Respondent.

Court of Appeals of Tennessee,
Western Section.

Oct. 26, 1994.

Application for Permission to Appeal
Denied by Supreme Court
Feb. 21, 1995,

Ward of conservatorship petitioned for
writ of habeas corpus for release from hospi-
tal and conservatorship, and seek'ng to certi-
fy as class action claim that conservatorship
laws were unconstitutional. The Chancery
Court, Davidson County, C. Allen High,
Chancellor, dissolved conservatorship, denied
petition for class certification, and found that
conservatorship laws were constitutional.
Appeal was taken. The Court of Appeals,
Highers, J., held that: (1) constitutional chal-
lenges to conservatorship laws did not be-
come moot when conservatorship was dis-
solved; (2) statutory means for determining
whether ward remains incompetent satisfied
procedural due process requirements; (3)
safeguards for ensuring that wzrd remains
incompetent satisfied ward’s substantive due
process rights; (4) conservatorship laws did
not violate equal profection; and (5) incom-
petent ward was not “qualified individual”
under Americans with Disabilities Act.

Affirmed.

1. Appeal and Error ¢&=781(1)

Public interest exception to mootness
doctrine applied to appeal by former ward
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This is the third appeal to this Court of the plaintiffs’ suit challenging the constitutionality of the
manner in which the State funds public education. In the first appeal, we held that the State was
required by the Tennessee Constitution to maintain and support a system of public schools that
affords substantially equal educational opportunities to all students, and we found that the State’s
school funding scheme unconstitutionally denied equal educational opportunities to all students.
Tennessee Small School Sys. v. McWherter, 851 S.W.2d 139 (Tenn. 1993) (“Small Schools I”’). In
the second appeal, we conditionally upheld a new funding plan allocating funds to school systems
according to a formula based on the cost of forty-three components necessary for a basic education,
known as the Basic Education Program (“BEP”), Tenn. Code Ann. §§ 49-3-351 to -360. Tennessee
Small School Sys. v. McWherter, 894 S.W.2d 734 (Tenn. 1995) (“Small Schools 11”). We found,
however, that the omission of a requirement for equalizing teachers’ salaries was a significant defect
in the Basic Education Program (“BEP”), which put the entire plan at risk both functionally and
legally, and we concluded that “the plan must include equalization of teachers’ salaries according to
the BEP formula™ in order for the plan to be constitutional. Id. at 738.

In this third appeal, the question is whether the State’s current method of funding salaries for
teachers — the salary equity plan found in Tennessee Code Annotated § 49-3-366 — equalizes
teachers’ salaries “according to the BEP formula” or whether it fails to do so and violates equal
protection by denying students substantially equal educational opportunities. The trial court
dismissed the case after finding that the State had met its constitutional obligation to equalize
teachers’ salaries under Small Schools 11. The plaintiffs then filed a motion asking this Court to
assume jurisdiction of the appeal, see Tenn. Code Ann. § 16-3-201 (Supp. 2001),' asserting that the

! The “reach-down” statute, Tenn. Code Ann. § 16-3-201(d)(1), provides that the “supreme court may, upon the
motion of any party, assume jurisdiction over an undecided case in which a notice of appeal . . . is filed before any intermediate
state appellate court . .. .” The statute applies “only to cases of unusual public importance in which there is a special need for
expedited decision and which involve: (A) State taxes; (B) The right to hold or retain public office; or (C) Issues of
constitutional law.” Tenn. Code Ann, § 16-3-201(d)(2)(Supp. 2001).



State failed to comply with this Court’s directive in Small Schools Il to equalize teachers’ salaries
according to the BEP formula for funding public education. We granted the motion.

After careful consideration of the record and applicable authorities, we find that the salary equity
plan embodied in Tennessee Code Annotated § 49-3-366 does not equalize teachers’ salaries
according to the BEP formula and contains no mechanism for cost determination or annual cost
review of teachers’ salaries, unlike the BEP conditionally approved in Small Schools II. We further
find that no rational basis exists for structuring a basic education program consisting entirely of cost-
driven components while omitting the cost of hiring teachers, the most important component of any
education plan and a major part of every education budget. Therefore, the lack of teacher salary
equalization in accordance with the BEP formula continues to be a significant constitutional defect
in the current funding scheme. Accordingly, we hold that the salary equity plan fails to comply with
the State’s constitutional obligation to formulate and maintain a system of public education that
affords a substantially equal educational opportunity to all students. The trial court’s judgment
dismissing the case is reversed and the case is remanded.

Appeal Pursuant to Tenn. Code Ann. § 16-3-201; Judgment of the Trial Court
Reversed and Remanded.

E. RILEY ANDERSON J., delivered the opinion of the court, in which FRANK F. DROWOTA, III, C.J.,
ADOLPHO A. BIRCH, JR., JANICE M. HOLDER, and WILLIAM M. BARKER, JJ., joined.
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Karl F. Dean and James L. Charles, Nashville, Tennessee, for the intervenors-appellees,
Metropolitan Nashville-Davidson County Public School System.

Mary Neil Southerland, Chattanooga, Tennessee, for the intervenors-appellees, Chattanooga-
Hamilton County Public School System.
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School System.
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OPINION

BACKGROUND

In 1988, a group of rural school districts,’ superintendents, board of education members,
students, and parents filed suit claiming that Tennessee’s education funding system violated article
XI, section 12 of the Tennessee Constitution® because the funding system denied public school
students the right to an equal education due to a disparity in resources between rural and urban
counties. To place the issues in the present dispute in the appropriate context, we begin by
reviewing the extensive procedural history.

Small Schools I — Tennessee Foundation Program

2 The following county school systems are identified in the notice of appeal as plaintiffs-appellants: Crockett,
Grundy, Hancock, Hickman, Overton, Pickett, Trousdale, and Wayne.

3 “The State of Tennessee recognizes the inherent value of education and encourages its support. The General
Assembly shall provide for the maintenance, support and eligibility standards of a system of free public schools.” Tenn.
Const, art. XI, § 12.



In their initial lawsuit in 1988, the plaintiffs sought a declaratory judgment that the State’s
educational funding statutes were unconstitutional, that the defendants be enjoined from acting
pursuant to those statutes, and that the State be required to formulate and establish a funding system
that met constitutional standards. The State, along with several school systems located in urban and
suburban counties across the state who were allowed to intervene, opposed the plaintiffs’ suit on the
ground that the funding scheme enacted by the legislature was not reviewable by the courts.” In
sum, the defendants argued that article XI, section 12, of the state constitution provided no
qualitative standards for measuring the quality of education or the sufficiency of funding and that
such matters were left to the exclusive province of the legislative and executive branches. Small
Schools I, 851 S.W.2d at 141. After a six-week trial, the trial court agreed with the plaintiffs and
declared the State’s funding system unconstitutional.

On appeal, this Court agreed with the trial court’s findings that there were impermissible
disparities in the educational opportunities available to public school students, as evidenced by significant
differences in teacher qualifications, student performance, and basic educational programs and facilities.
We noted, for example, that many schools in the rural districts had decaying physical plants,
inadequate heating, showers that did not work, buckling floors, leaking roofs, inadequate science
laboratories, and outdated textbooks and libraries. Small Schools I, 851 S.W.2d at 145.
Furthermore, the evidence showed that some of the school districts were unable to offer advanced
placement courses, more than one foreign language, or the state- mandated art and music classes,
drama instruction, and athletic programs. Id. at 145-46.

We also agreed with the trial court that the gross disparities in educational opportunities
available to public school students were caused by the State’s then-existing funding scheme, the
Tennessee Foundation Program (“TFP”), which included only a “token amount” of state funds for
the equalization of school systems and, significantly, was unrelated to the costs of providing
programs and services by the local schools. Small Schools 11, 894 S.W.2d at 736. Indeed, state
funding under the TFP was based primarily on average daily attendance of students, while local
funding depended heavily on local sales tax collections and discretionary funding by local
governments. Small Schools I, 851 S.W.2d at 143. We therefore concluded that the state funding
scheme violated equal protection principles:

The constitutional mandate that the General Assembly shall provide
for a system of free public schools guarantees to all children of
school age in the state the opportunity to obtain an education. The
provisions of the constitution guaranteeing equal protection of the
law to all citizens, require that the educational opportunities provided
by the system of free public schools be substantially equal. The

i The suit was filed against various State officials, including the Governor and other executive branch officials, leaders
of the General Assembly, and members of the State Board of Education. The intervenors consisted of nine school districts:
Davidson County, Chattanooga-Hamilton County, Knox County, Jackson-Madison County, Memphis City, Clarksville-
Montgomery County, Sevier County, Shelby County, and Sullivan County.

4.



constitution, therefore, imposes upon the General Assembly the
obligation to maintain and support a system of free public schools
that affords substantially equal educational opportunities to all
students.

Id. at 140-41.

Although we held that the TFP was unconstitutional, we elected not to fashion a specific
remedy for the deficiencies of the plan, but rather, gave the legislature the opportunity to establish a
public school system that affords substantially equal educational opportunities to all students. Small
Schools I, 851 S.W.2d at 140-41. In doing so, we recognized that the means whereby the State
could achieve its constitutional obligation is a legislative prerogative and that the legislature’s power
in this regard is extensive. Id. at 141, 156. We observed that an acceptable funding plan could
include the imposition of funding and management responsibilities on local governments, but that
the Constitution would not permit “the indifference or inability of those [local governments] to
defeat the constitutional mandate of substantial equality of opportunity.” Id. at 141.

Small Schools II — The Basic Education Plan

In Small Schools II, the plaintiffs contended that the State’s new plan, which omitted
teachers’ salaries as a component of the Basic Education Plan (“BEP”) and failed to equalize
salaries, amounted to an unconstitutional denial of a substantially equal education opportunity to all
students.

The BEP, which was enacted by the legislature while Small Schools I was pending in this
Court, provided for the allocation of funds to local school systems “on a fair and equitable basis by
recognizing the differences in the ability of local jurisdictions to raise local revenues.” Tenn. Code Ann. §
49-3-356. The BEP required both state and local funding, but with the proportionate local share
determined by each county’s relative ability to pay, or its “fiscal capacity.” Small Schools IT, 894 S.W.2d
at 737. Each local government was required to appropriate the funds determined to be its share under the
plan, see Tenn. Code Ann. § 49-3-356, but the amount of separate state funding no longer depended upon
the amount of revenue collected or appropriated by the local government. Small Schools II, 894 S.W.2d
at 737.

The BEP formula was based on the cost of forty-three components that the legislature
deemed necessary “for [Tennessee] schools to succeed,” Tenn. Code Ann. § 49-3-302(3) (Supp.
2001). The components included items such as the cost of vocational education, guidance

> A county’s fiscal capacity is calculated using a formula developed by the Tennessee Advisory Commission on
Intergovernmental Relations. Each county’s fiscal capacity is expressed as a percentage of the total capacity of all
counties in the State and is based on its sales tax base, property tax base, and income. Small Schools I, 894 S.W.2d at
37,



counseling, textbooks, physical education, computer technology, transportation, library services,
special education, art, music, classroom supplies, alternative schools, travel, and capital expenditures
for facilities. The components also included the costs of hiring secretaries, nurses, librarians, social
workers, principals and their assistants, assessment personnel, coordinators, supervisors, custodians,
psychologists, and superintendents but, significantly, omitted the cost of hiring teachers, the most
important component of any education plan and a major part of every education budget. Small
Schools 11, 894 S.W.2d at 736, 738. In addition, the BEP formula included provisions for an annual
review of the actual cost of each component and for reviewing the formula each year to make any
adjustments for improving the system. Id. at 736.

In Small Schools [I, the plaintiffs challenged the BEP formula based on the fact that costs
associated with increasing or equalizing teachers’ salaries was not one of the components “deemed
necessary for schools to succeed,” resulting in a disparity in teachers’ salaries across the state. The
BEP in its original form as proposed by the State Board of Education included teachers’ salaries as
one of the components of the formula necessary for schools to succeed, but the plan as enacted into
law by the legislature did not.° The defendants nonetheless argued that teachers’ salaries did not
affect the quality of instruction or educational opportunity and that, therefore, the BEP formula did
not need to provide for the equalization of teachers’ salaries as one of its components.

On appeal, this Court emphasized that “[t]eachers, obviously, are the most important
component of any education plan” and that their compensation — the major item in every education
budget — is a significant factor in determining where teachers choose to work. Id. at 738. Moreover,
we concluded that the rationale supporting the inclusion of the other components of the BEP applied
with equal, if not greater, force to the inclusion of teachers’ salaries. Id. Accordingly, we held that
the “omission of a requirement for equalizing teachers’ salaries is a significant defect in the BEP”
and that the “failure to provide for the equalization of teachers’ salaries according to the BEP
formula, puts the entire plan at risk functionally and, therefore, legally.” Id. We emphasized that
the “plan must include equalization of teachers’ salaries according to the BEP formula” in order for
the plan to be constitutional. Id.

Small Schools Il — Salary Equity Plan

d In Small Schools I, we discussed the plan developed by the State Board of Education at the direction of the
General Assembly, which included factors to consider “differences in competitive salaries earned in different counties.”
Indeed, we noted that the defendant asked the Court to take judicial notice of the plan, which had not yet been enacted, in
support of its position that the education system was adequate. 851 S.W.2d at 146-47. As noted, however, the plan as
eventually enacted by the legislature did not include teachers’ salaries. The result has been years of litigation and untold
expense for all concerned.
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In 1995, following Small Schools II, the legislature enacted the salary equity plan in
Tennessee Code Annotated § 49-3-366, which on a one-time basis attempted to equalize teachers’
salaries in those school districts where the average salary was below $28,094 as of 1993,” but did not
include teachers’ salaries as a component of the BEP. The plan provided for state and local funds
“in support of teachers’ salary equity” to increase teacher compensation in school districts averaging
less than $28,094 per year per instructional position. Tenn. Code Ann. § 49-3-366(a)(3). Although
the plan required the State to pay the same percentage of salary equity funds for each school district
as it pays toward the cost of classroom components of the BEP for each district and also required
local governments to appropriate funds sufficient to pay their proportionate share,® it did not include
provisions for annual review or cost determination of teachers’ salaries under the BEP.

The plaintiffs filed this action arguing that the salary equity plan establishes an arbitrary floor
for teachers’ salaries unrelated to the BEP in violation of Small Schools 11, and that the plan does not
submit teachers’ salaries to the annual review and cost determination process applicable to all of the
other cost components under the BEP. Accordingly, the plaintiffs sought to enforce the directive in
Small Schools II that teachers’ salaries be included as a component of the BEP.

After a two-day hearing, the trial court found that the State had met its constitutional
obligation to equalize teachers’ salaries under Small Schools II and dismissed the action. In sum,
the trial court reasoned that even though Small Schools Il mandated that salary equalization be in
accordance with the BEP formula, it did not demand that the legislature adhere strictly to the
mechanisms of that plan.’

Thereafter, the plaintiffs filed a motion pursuant to Tennessee Code Annotated § 16-3-201(d)
(Supp. 2001) asking this Court to assume jurisdiction of the appeal, as it had in Small Schools I1, on
the grounds.that the case is one of unusual public importance in which a special need for an
expedited decision exists and which involves issues of constitutional law. The plaintiffs argued in

? The figure of $28,094 was determined by using the actual average instructional compensation package for
each school system as of December 1, 1993. The salary figures used in the calculation included both state and local
contributions. In order to exclude the extremes from the calculation, the top and bottom five percent of school systems
were dropped from the calculation.

8 In fact, a school district is prohibited from commencing school in the fall “until its share of such allocation for
teachers’ salary equity . . . has been included in the budget approved by the local legislative body.” Tenn. Code Ann. §
49-3-366(a)(3). In addition, school districts receiving salary equity funds cannot use them for any purpose other than
raising teachers’ salaries. Tenn. Code Ann. § 49-3-366(b). Further, salary equity funds, both state and local, must be
reduced proportionally in all school districts in the event “state funds appropriated for teachers’ salary equity are
insufficient to meet the local public school systems’ entitlements” under the statute. Tenn. Code Ann. § 49-3-366(c).
The legislature has appropriated approximately $12 million dollars annually under Tenn. Code Ann. § 49-3-366 to
increase and equalize teacher compensation.
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The trial court concluded that “[i]n truth, the plaintiffs are complaining about the adequacy of teachers

salaries statewide when the effect of the General Assembly’s action has been to equalize teachers’ salaries statewide in
accordance with the BEP plan.”



their motion that the State had not complied with this Court’s directive in Small Schools 1l that
teachers’ salaries be included in the BEP formula.

We granted the motion and now hold that the salary equity plan in Tennessee Code
Annotated § 49-3-366 fails to comport with the State’s constitutional obligation to formulate and
maintain a system of public education that affords substantially equal educational opportunity to all
students. We come to this conclusion because the plan does not include teachers’ salaries as a
component of the BEP necessary to provide a basic education, while including superintendents,
principals, librarians, and other personnel, and does not equalize teachers’ salaries according to the
BEP formula inasmuch as it contains no mechanism for cost determination or annual cost review of
teachers’ salaries.

ANALYSIS
A.

The main issue throughout these appeals since 1988 has been whether the legislature has
complied with its constitutional obligation to maintain and support a system of public schools that
affords substantially equal educational opportunities to all students in this state. The resolution of
the present appeal in large part begins with our statement in Small Schools II that the “exclusion of
teachers’ salary increases from the equalization formula is of such magnitude that it would
substantially impair the objectives of the plan; consequently, the plan must include equalization of
teachers’ salaries according to the BEP formula.” Small Schools 1, 894 S.W.2d at 738.

The plaintiffs assert that the salary equity plan amounts to little more than an arbitrary floor
for teachers’ salaries, unrelated to the BEP, in violation of our ruling in Small Schools II. They
argue that the legislature enacted the plan as a “token” supplement to the BEP and, as such, failed to
comply with the directive in Small Schools II that teachers’ salaries be made a component of the
BEP formula. The plaintiffs also assert that the plan violates equal protection because Tennessee
Code Annotated § 49-3-366 does not provide for cost determination or annual cost review of
salaries, as do BEP components, and that the same large disparities in teachers’ salaries that existed
when Small Schools Il was decided still exist today. Thus, the plaintiffs argue that the legislature
has not corrected the disparities in teachers’ salaries, and they seek an order from this Court
directing the legislature to make teachers’ salaries a component of the BEP, subjecting salaries to
annual cost determination and review like other components of the BEP.

The defendants concede that the legislature did not make teachers’ salaries a component of
the BEP by enacting the salary equity plan. The defendants also agree that there is no provision in
the plan to increase the target salary of $28,094 and that there is no annual review or cost
determination of teachers’ salaries, as is performed with all of the other components under the BEP.
The defendants nonetheless contend that the State has complied with the mandate of Small Schools
1I to achieve substantially equal educational opportunities by creating a salary equity plan and by
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using part of the methodology of the BEP formula in setting minimum salaries under Tennessee
Code Annotated § 49-3-306.

B.

Turning to the merits of this appeal, we recognize that the purpose of the salary equity plan
was to increase and support teacher salary equity,'® and that there are some similarities between the
salary equity plan and the BEP primarily involving the distribution of funds and regulation of local
school districts. For instance, the salary equity plan set out in Tennessee Code Annotated § 49-3-
366 requires the State to pay the same percentage of salary equity funds for each school district as it
pays toward the cost of classroom components of the BEP for each district,'' Tenn. Code Ann. § 49-
3-366(a)(3), and it requires local governments to appropriate funds sufficient to pay their
proportionate shares.'? In addition, school districts receiving salary equity funds cannot use them for
any purpose other than raising teacher salaries, just as funds disbursed under the BEP must be spent
on the basic education components that comprise that plan. Tenn. Code Ann. §§ 49-3-366(b), 49-3-
351(c)."” Finally, the salary equity plan, like the BEP, attempts to ensure that the amount of state
funds received by a local school system will not depend on the amount the local government collects
or appropriates for its schools. See Small Schools I, 894 S.W.2d at 737; see also Tenn. Code Ann.
§ 49-3-356.

10 Funds appropriated under the salary equity plan are for the “support of teachers’ salary equity,” and
“compensation improvement” under the plan can be in the form of salaries, employer-paid health insurance premiums, or
both. Tenn. Code Ann. § 49-3-366(a)(3),(b).

11 .
Under the BEP, the State’s share of classroom components is seventy-five percent, and the local school
districts’ share is twenty-five percent. Tenn. Code Ann. § 49-3-356.

- The BEP provides that “[e]very local government shall appropriate funds sufficient to fund the local share of
the basic education program.” Tenn. Code Ann. § 49-3-356. The salary equity plan similarly provides that “[e]very local
government shall appropriate funds sufficient to fund the local share of the allocation for teachers’ salary equity
established in this section.” Tenn. Code Anm. § 49-3-366(a)(3).

13 Under the BEP, “[a]ll funds generated for the basic education program shall be spent on basic education
program components.” Tenn. Code Ann. § 49-3-351(c). Under the salary equity plan, “[a]ny [local school district] that
receives funds for teachers’ salary equity . . . shall apply such funds to establish a schedule that raises the average compensation
package” of teachers. Tenn. Code Ann. § 49-3-366(b).



The salary equity plan, however, is different from the BEP; indeed, it is the differences that
are critical in addressing the constitutional issue raised in this case. As noted above, for example, a
key feature of the BEP is that the actual cost of each of the forty-three components is determined
annually, and the formula itself 1s reviewed each year by state officials, including the legislature, so that
adjustments can be made for improvements in the system.” Small Schools II, 894 S.W.2d at 736.
Thus, unlike the prior funding scheme found to be constitutionally deficient in Small Schools I (the
TFP), the BEP reflects the variations in the costs of providing educational programs and services
throughout the State. Id. In contrast, the salary equity plan contains no mechanism for cost
determination or annual cost review, a flaw admitted by the defendants. The TFP was likewise
unrelated to the costs of providing programs and services by the local schools, and the plan was
declared unconstitutional. Id.

We can think of no rational basis, and the defendants have not suggested one, for structuring
a basic education program where all of its components, including salaries for custodians, secretaries,
nurses, librarians, social workers, principals and their assistants, assessment personnel, coordinators,
supervisors, psychologists, and superintendents, are cost-driven, except for the largest and most
important component of all, the cost of providing teachers. It seems to us, as we said in Small
Schools 11, that the rationale for cost determination and annual review of the BEP components
applies with equal if not greater force to teachers’ salaries, for it is undeniable that teachers are the
most important component of any effective education plan, and that their salaries, a major item in
every education budget, are a significant factor in determining where teachers choose to work.
Small Schools II, 894 S.W.2d at 738. We recognized this fact seven years ago in Small Schools II,
and we strongly reiterate it again today. Id.

Likewise, we recognized in Small Schools 11 that teacher salaries are an indispensable part of
any constitutional funding plan, and that no part of that plan can be compromised without destroying
the integrity and effectiveness of the entire plan. Id. Thus, although the salary equity plan has some
similarities to the BEP it does not include an indispensable and fundamental part of the BEP plan,
i.e., cost determination and annual cost review of all components, including teachers’ salaries.
Therefore, the State has not complied with the unambiguous finding in Small Schools II that a
constitutional plan “must include equalization of teachers’ salaries according to the BEP formula.”
Id. If the costs associated with hiring custodians, secretaries, nurses, librarians, social workers,
principals and their assistants, assessment personnel, coordinators, supervisors, psychologists, and
superintendents are components necessary “for [Tennessee] schools to succeed,” surely it is

1 As we explained in Small Schools II, “[t]he formula whereby the component parts of the [BEP] are
determined is reviewed annually by a BEP review board, which includes the Commissioner of Education, the
Commissioner of Finance and Administration, representatives of various local school systems, representatives of
professional education organizations, and other members designated by the State Board of Education. After review by
the Board of Education, the BEP formula may be adjusted to reflect changes whereby the system can be improved.
However, the components of the plan . . . cannot be changed without the approval of the Commissioner of Education and
the Commissioner of Finance and Administration, and the revised formula must be approved by resolutions of the Senate
and House of Representatives before any change can become effective.” 894 S.W.2d at 736.
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undeniable that the cost of teachers is a component necessary for Tennessee schools to succeed. To
state the obvious, teachers are an absolutely essential school resource.

The lack of cost determination and periodic cost review of teachers’ salaries is a problem of
constitutional dimensions today and will constitute a much larger problem over time, given that the
salary equity plan is based solely on average teacher compensation as of 1993, or $28,094. Indeed,
the average teacher salary in Tennessee as of 1998-1999 was $31,894 according to the parties’ joint
statement of undisputed facts; $35,273 according to a report prepared by the BEP Review
Committee; and $36,896 according to a report produced by the Department of Education. Whatever
the average salary may have been in 1998-1999, it is clear that the target salary in the equity plan
bears no relationship to the current, actual cost of providing teachers as this opinion is written in
2002, leaving a gap that will widen with each passing year. Moreover, the record reveals that a top
priority of the BEP Review Committee in 2000 was to obtain funding for teacher salaries based on
actual salary data, rather than the state’s minimum salary schedule.

In short, we hold that the lack of teacher salary equalization according to the BEP formula
continues to be a significant constitutional defect in the State’s funding scheme. We have now held
on two occasions since 1988 that the legislature’s constitutional mandate is to maintain and support
a system of public education that affords substantially equal educational opportunities to all students.
Although we have left policy considerations such as the funding and level of salaries to the
legislature, " the constitutional mandate has not changed. Moreover, whatever mechanism is chosen
by the legislature, it must comport with the principles we have been espousing since the inception of
the Small Schools saga. Until that mandate is met, the inherent value of education will not be fully
realized by all students in the state, regardless of where they live and attend school, and the students
of Tennessee will continue to be unconstitutionally denied substantially equal educational
opportunities.

Cs

The State maintains that aside from the salary equity plan under Tennessee Code Annotated
§ 49-3-366, salaries have been equalized because all public school teachers have a minimum salary
based on training and experience factors. Specifically, the Commissioner of Education, with the
approval of the State Board of Education, annually formulates a mandated salary schedule applicable
to all licensed teachers, taking into account training and experience. Tenn. Code Ann. § 49-3-306(a)
(Supp. 2001). Local school systems can supplement teachers’ salaries with non-BEP funds from

15 We recognize, for example, that Small Schools 11 did not specifically address whether the legislature could
devise another way of addressing the issue of teachers’ salaries besides making salaries a component of the BEP itself,
although that continues to seem to us to be the simplest and most effective way of solving the problem. Indeed, the first
time this case was before us, this Court observed that the means whereby the state could achieve its constitutional
obligation to provide substantially equal educational opportunities is a legislative prerogative and that the legislature’s
power in this regard is extensive. Small Schools I, 851 S.W.2d at 141, 156. Similarly, we observed in Small Schools II that
the architects of the BEP could have made teachers’ salaries “a separate category of funding.” 894 S.W.2d at 738.
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their own local sources, but the State’s salary schedule represents a minimum salary statewide.
Tenn. Code Ann. § 49-3-306(b) (Supp. 2001).

The State’s contention that salaries have been equalized because all public school teachers
have a minimum salary based on training and experience factors is unconvincing. Tennessee Code
Annotated § 49-3-306 has been the law since 1977. Assuming the State has been using the salary
schedule mandated by that statute all along, particularly prior to Small Schools II, the State’s
reliance on it does little to help its cause. In fact, we alluded to Tennessee Code Annotated § 49-3-
306 in Small Schools II when we described how teacher salaries were calculated, 894 S.W.2d at
738,'® and we observed in Small Schools | that making adjustments based on training and experience
benefitted wealthier school districts because more funds were channeled to districts where better
trained and experienced teachers worked, 851 S.W.2d at 143. Most importantly, Tennessee Code
Annotated § 49-3-306 does nothing to address the problem of having an education funding system
consisting entirely of cost-driven components except for the most important component of
providing teachers.

D.

Finally, we address the intervenors’ argument that the plaintiffs have not shown any injury
resulting from the current funding method. According to the intervenors’ claim, teacher salary
disparities have decreased since 1995 when Small Schools II was decided. In addition, the
intervenors allege that student-teacher ratios in the plaintiffs’ districts are now lower than the
statewide average, and that teachers in the plaintiffs’ districts have, on average, only about one year
less experience than teachers elsewhere in the State. They also claim that student graduation rates
and test scores are now about the same, and in some instances better, than statewide averages, and
that drop-out rates for students in the plaintiffs’ districts are less than the statewide average. The
intervenors therefore argue that the plaintiffs are no longer deprived of substantially equal
educational opportunities.

Several problems exist with the intervenors’ fact-based argument that the plaintiffs are no
longer being deprived of substantially equal educational opportunities. The first problem is that the
trial court made no factual findings on any of the matters that form the basis of the intervenors’
contentions. The second and more compelling problem is that this Court already has decided the
issue of whether a constitutional deprivation of educational opportunity occurred. The focus at this
point is the remedy, not the wrong. It seems to us that the intervenors are essentially attempting to
retry the case by raising issues on which this Court has already ruled.

i Without making teachers’ salaries a component of the BEP, the allocation for teachers’ salaries to each
school district is the product of the amount of the school district’s average teacher salary, based on the State’s salary
schedule, plus the mandated local supplement, multiplied by the number of teaching positions in the district generated by
the BEP teacher-student ratio. Small Schools 11, 894 S.W.2d at 738.

=] 2=



The third problem with the intervenors’ position is that the record supports the plaintiffs’
argument that for the most part, the same disparities in teachers’ salaries that existed when Small
Schools I was decided still exist today. For example, in 1995, the City of Alcoa paid teachers an
average of $40,672, while Jackson County paid teachers an average of $23,934, a difference of
$16,738. In 1997, Oak Ridge paid its teachers an average of $42,268, while in Monroe County the
figure was $28,025, a disparity of $14,243. In 1998-1999, the disparity between Oak Ridge and
Monroe County grew to $14,554. Thus, wide disparities still exist, and it takes little imagination to
see how such disparities can lead to experienced and more educated teachers leaving the poorer
school districts to teach in wealthier ones where they receive higher salaries.'” In the end, the rural
districts continue to suffer the same type of constitutional inequities that were present fourteen years
ago when this litigation began.

In reaching the conclusion that the salary equity plan is constitutionally deficient, we are
mindful that teachers’ salaries will not be identical in every school district. We also stress that our
opinion does not hinge upon the adequacy of the average salary relied upon by the legislature, i.e.,
“$28,094,” which the plaintiffs characterize variously as an “inadequate floor,” “artificial,”
“erroneous,” and “extremely outdated.” It is not the business of the courts to decide how salaries are
funded or at what level teachers should be compensated, for it is the legislature who “speaks for the
people on matters of public policy” such as these. See Van Tran v. State, 66 S.W.3d 790, 804 (Tenn.
2001). In addition, nothing in the law prevents a local school system from supplementing teachers’
salaries from its own local non-BEP funds when such funds are in addition to its local BEP
contribution. As such, some disparities in teachers’ salaries from school district to school district
will exist. In short, determining how to fund teachers’ salaries and the appropriate level of those
salaries are choices for the legislature to make, assuming of course that the legislature discharges its
powers in a manner that comports with the Constitution.

As we recognized in Small Schools I, local spending on education will also vary due to
differences in “geographical features, organizational structures, management principles and
utilization of facilities,” as well as other “factors that bear upon the quality and availability of
educational opportunity [which] may not be subject to precise quantification in dollars.” 851
S.W.2d at 156. The critical point, however, is that the educational funding structure be geared
toward achieving equality in educational opportunity for students, not necessarily “sameness” in
teacher compensation. See id. The objective of teacher salary equalization is to provide
substantially equal opportunities for students, not teachers. While this case focuses largely on the
methodology used to fund teachers’ salaries, we realize that many elements, of which funding is but
one, must come together in order for Tennessee schools to succeed and for children in this State to
receive a substantially equal educational opportunity.

= The intervenors cite a survey of teachers suggesting that 21% of teachers moving to another district to teach
did so primarily because of salary considerations. However, the same study reveals that 61.7% of those surveyed cited
salary as the reason they preferred working in their current school system over their former one, and 53.3% said that
salary influenced their decision to migrate from one system to another.
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CONCLUSION

After reviewing the record and applicable authority, we find that the salary equity plan under
Tennessee Code Annotated § 49-3-366 does not include equalization of teachers’ salaries according
to the BEP formula because it contains no mechanism for cost determination or annual cost review
of teachers’ salaries, unlike the BEP approved in Small Schools Il. This significant defect
substantially undermines the effectiveness and legality of the plan and continues to put the entire
plan functionally and legally at risk. In our view, no rational basis exists for structuring a basic
education funding system consisting entirely of cost-driven components except for teacher salaries.
Thus, the lack of teacher salary equalization according to the BEP formula continues to be a
significant constitutional defect in the current funding scheme. Accordingly, we hold that the salary
equity plan fails to satisfy the State’s constitutional obligation to formulate and maintain a system of
public education that affords substantially equal educational opportunity to all students. Therefore,
the trial court’s judgment dismissing the case is reversed, and the case is remanded for such further
proceedings as may be appropriate. Costs of this appeal are taxed to the defendants and intervenors
for which execution may issue if necessary.

E.RILEY ANDERSON, JUSTICE
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BEP Components

Original components established by the state board of education for the
1992-1993 school year
By statute, the board has the authority to approve changes in the
components but those changes must first be approved by the
commissioners of education and finance & administration

* BEP Review Committee is charged with reviewing the BEP Components and

issuing a report to the board

Prior to any amendments or revisions being effective, they must first be
submitted to the education committees of the House and Senate for
review and recommendation and then approved by resolutions of the
House and Senate. (Not subject to amendment)

+ Note BEP 2.0
Most recent revision prior to BEP 2.0 was in 2006 for FY 07 (at-risk; ELL
improvements)
Most recent component addition was in 2002 (ELL)

EDUCATION

BEP Components

BEP Components (45)

* [nstructional

.

.

Regular Education
Career and Technical Education (CTE)

Special Education

Elementary & Secondary Guldance

Elementary Art, Music and Physical Education
Elementary & Secondary Librarians

ELL instructors and Translators

Principals

Elementary and Secondary Assistant Principals
System-wide Supervisors (Regular, Special & CTE)
Special Education Assessment Personnel

Social Workers & Psychologists

Staff Benefits & Insurance

EDUCATION




BEP Components

® Classroom

K-12 At-risk Class Size Reduction
Duty-free Lunch

Textbooks

Classroom Materials & Supplies
Instructional EQuipment
Classroom Related Travel

BEP Components

= Non-classroom
* Superintendent
* System Secretarial Support
* Technology Coordinators
¢ School Secretaries

* Vocational Center Transportation * Maintenance & Operations

¢ Technology .
* Nurses . Cust(?dlans ‘

« Assistants (Instructional, Special Education & Library) * Non-instructional Equipment
* Staff Benefits & Insurance * Pupil Transportation

' S‘l‘bStitu;‘e Tear::helrs * Staff Benefits & Insurance

* Alternative Schools . ;

* Exit ERame Capital Outlay

EDUCATION

How Does the BEP Work? Determining Need - ADMs

® Two Separate Parts:
* Funding — Department of Education determines need.

= ADMs (average daily membership) drive the Formula -
funded on prior year’s ADMs,

® ADMs generate:
* Positions — teachers, supervisors, assistants

¢ Funding dollars — ADMs are multiplied by a Unit Cost for
supplies, equipment, textbooks, travel, capital outlay, etc.

* Equalization — based on Local Ability to Pay or Fiscal
Capacity
—Fiscal Capacity Indices provided by:
» Tennessee Advisory Commission on
Intergovernmental Relations (TACIR)
» UT Center for Business and Economic Research
(CBER)

® Funding months and weighting
* Month2-12.5%
* Month3-17.5%

Month 6 - 35%
Month 7 — 35%

EDUCATION



Components and Unit Costs

= Refer to BEP Handbook for Computation
* Page numbers referenced

BEP Components * All positions are rounded to nearest .5 position

Determining Formula Inputs

EDUCATION

Components and Unit Costs

= |nstructional Components
* Direct instruction

BEP Instructional Components * 100% personnel
— Salary unit cost $40,447

— Salary component adjusted by increases approved by the
General Assembly

= Benefits
» FICA (6.2%)
» Medicare (1.45%)
» TCRS (8.88% in FY14)

— Health insurance
» Unit cost of $5,346.24 (as of January 2014)

* State funds on average 70% of instructional components

EDUCATION *
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Regular K-12 Teachers CTE Teachers

" PageS5 = Page 6

® Calculated on a system wide basis ® Calculated on a system wide basis

® Funding ratios based on pupil-teacher ratios ® Uses system wide 7 — 12 CTE FTEADM
* Grades7-9 "

Funding ratios based on pupil-teacher ratios
= Class size ratio 30:1

L] H i .
— Adjusted within formula to allow for planning period to 25:1 Class size ratio 20:1
+ Grades 10 - 12 * Adjusted within formula to allow for planning period
— Class size ratio 30:1 t0 16.67:1
— Adjusted within formula to allow for planning perlod to 22.08:1

¢ Grades K — 6 provide planning period through music, art and
physical education

EDUCATION *

EDUCATION *

Special Education Teachers English Language Learner Teachers

* Page 7 " Page8
" Calculated on a system wide basis Calculated on a system wide basis
= Uses the number of special education students Uses a headcount of ELL students

identified and served Funding ratios based on pupil-teacher ratio of 30:1
® Funding ratios based on pupil-teacher ratios for each
option

EDUCATION




English Language Learner Translators Physical Education Teachers

Page 10

Calculated on a system wide basis
Grades K — 4 ratio of 350:1
Grades 5 — 6 ratio of 265:1

" pPage 9
Calculated on a system wide basis
Uses a headcount of ELL students

Funding ratios based on pupil-translator ratio of
300:1

EDUCATION EDUCATION *

Elementary Art Teachers Elementary Music Teachers
" Page 11 " Page 12
= Calculated on a system wide basis ® Calculated on a system wide basis
® Grades K — 6 ratio of 525:1 ® Grades K — 6 ratio of 525:1

EDUCATION * EDUCATION *




Elementary Guidance Counselors Secondary Guidance Counselors

Page 14

Calculated on a system wide basis

Grades 7 — 12 plus CTE ADMS ratio of 350:1
Multi-system counties may prorate a guidance

" Page 13

Calculated on a system wide basis

Grades K — 6 ratio of 500:1

Multi-system counties may prorate a guidance

position if one or more systems do not generate a position if one or more systems do not generate a
full position full position
¢ Marion County 4,71 ¢ McMinn County 8.45
* Richard City .29 * Athens City .84
* Etowah City 21

EDUCATION

Elementary Librarians Secondary Librarians

" Page 15 " Page 16
® Calculated on school level basis for grades K - 8 ® Calculated on school level basis for grades 9 - 12
® Enrollment: = Enrollment:

* Below 265 5 ¢ Below 300 5

* 265-439 1.0 * 300-999 1.0

* 440-659 1.0 (plus .5 library assistant) * 1,000-1,499 2.0

* Above 660 1.0 (plus 1 library assistant) * Above 1,499 2.0 (plus 1 for each additional 750

students)

—— iy

EDUCATION EDUCATION




Principals Elementary Assistant Principals

® Page 17 ® Page 18

® Calculated on school level basis for all grade levels ® Calculated on school level basis grades K - 8

® Enrollment: ® Enrollment:
* Below 100 not allocated a principal * Below 660 not allocated an assistant principal
* 100- 224 .5 * 660 - 879 5
* Above 225 1.0 * 880-1099 1.0

* 1,100-1,319 1.5
* Above 1,319 2.0

EDUCATION *

EDUCATION

Secondary Assistant Principals Regular Education Supervisors
® Page 19 ® Page 20
® Calculated on school level basis grades 9 - 12 ® Calculated on a system wide basis
= Enrollment: ® ADMs:
* Below 300 not allocated an assistant principal * Below500 1.0
* 300 - 649 .5 ¢ 500-999 2.0
* 650-999 1.0 * 1,000—1,999 3.0
* 1,000-1,249 1.5 * Above 1,999 3.0 (plus 1 for each additional 1,000
* Above 1,249 2.0 (plus 1 for each additional 250 students)
students) = Supervises instruction, guidance, materials

EDUCATION *



http:s..-..=~1'-"1.ll

Special Education Supervisors CTE Supervisors

= Page 21 * Page 22
® Calculated on a system wide basis = Calculated on a system wide basis
= |dentified and Served funding ratio of 750:1 ® FTEADM funding ratio of 1,000:1

ATION

EDUC

Psychologists Social Workers
" Page 23 " Page 24
“ Calculated on a system wide basis ® Calculated on a system wide basis
® Funding ratio of 2,500:1 ® Funding ratio of 2,000:1
= Multi-system counties may prorate a guidance = Multi-system counties may prorate a guidance
position if one or more systems do not generate a position if one or more systems do not generate a
full position full position
* Loudon County 2.05 ¢ Lincoln County 191
¢ Lenoir City .95 * Fayetteville City .59

EDUCATION *



Special Education Assessment Personnel

= Page 25
® Calculated on a system wide basis
® |dentified and served funding ratio of 600:1

EDUCATION °

BEP Classroom Components

Components and Unit Costs

* Classroom Components
¢+ Classroom costs excluding professional personnel
¢ Personnel
=~ Rounded to nearest .5 position
— Unit costs vary by position
— Salary components adjusted by increases approved by the General
Assembly
— Benefits
» FICA (6.2%)
» Medicare {1.45%)
» TCRS (8.88% certified, 10.30% non-certlfled in FY14)
— Health insurance
» Unlt cost of $4,989.82 (as of January 2014)
* Other non-personnel costs
* Unlt cost is greater of calculated value or previous year’s unit cost
* State funds on average 75% of classroom components

EDUCATION °

School Nurses

= Page 28
" Calculated on a system wide basis
® Funding ratio of 3,000:1

= Each system receives funding for a minimum of one
nurse

Salary unit cost is $40,447

EDUCATION



http:4,989.82

Regular Teacher Assistants Special Education Teacher Assistants

Page 29 * Page 30
Calculated on a system wide basis for grades K - 6 = Calculated on a system wide basis for special
* Funding ratio of 75:1 education students identified and served

= Salary unit cost is $20,100 * Funding ratio of 60:1
Salary unit cost is $20,100

EDUCATION EDUCATION *

Elementary Library Assistants At-Risk — Class Size Reduction
* Page 31 * Page 34
® Calculated on school level basis for grades K - 8 ® Calculated on system wide basis of identified at-risk
= Enrollment: students
* Below440 0.0 = At-risk currently defined as eligible for free or
e 440 - 659 0.5 reduced price lunch
* Above 659 1.0 ® Unit cost from prior year is inflated one year using
CBER'’s deflator schedule
® Unit cost for FY14 is $519.38 per identified at-risk
student

ety

EDUCATION = ON »




Substitute Teachers

Page 35

Based on three years actual expenditures taken from
Annual Financial Report (AFR) as entered by the
systems into eReporting, divided by same year ADMs
Most recent three years per ADM expenditures are
averaged, then inflated up two years using CBER’s
deflator schedule

Unit cost for FY14 is $61.75

EDUCATION *

Duty Free Lunch

Page 37

Provides teachers with lunch period free from
student supervision responsibility

Calculated using system ADMs

Unit cost from prior year is inflated one year using
CBER’s deflator schedule

Unit cost for FY14 is $11.00 per ADM

EDUCATION *

Alternative Schools

Page 36
Calculated using system ADMs

Unit cost from prior year is inflated one year using
CBER'’s deflator schedule

Unit cost for FY14
* Gradesk-6 $ 3.43
* Grades7-12  $29.75

EDUCATION *

Textbooks

Page 38

Calculated using system ADMs

Textbook unit cost is received from Curriculum and
Instruction based on projected cost of current
adoption

Averaged with two prior years’ unit costs

Three-year average is inflated up two years using
CBER deflator schedule

Unit cost for FY14 is $76.75 per ADM

EDUCATION *




Materials and supplies

Page 39
Calculated using system ADMs (Regular & Alternative, Special
Education and CTE)
Based on three years actual expenditures taken from Annual
Financial Report (AFR) as entered by the systems into
eReporting, divided by same year ADMs
Most recent three years per ADM expenditures are averaged,
then inflated up two years using CBER’s deflator schedule
Unit costs for FY14

* Regular/Alternative Education ~ $ 74.50

* Special Education $ 36.50

* CTE $157.75

EDUCATION *

Classroom-Related Travel

Page 41

Includes Professional Development, PD Related travel and
local travel

Calculated using system ADMs (Regular & Alternative, Special
Education and CTE)

Based on three years actual expenditures taken from Annual
Financial Report (AFR) as entered by the systems into
eReporting, divided by same year ADMs
Most recent three years per ADM expenditures are averaged,
then inflated up two years using CBER's deflator schedule
Unit costs for FY14

* Regular/Alternative Education  $14.00

* Special Education $17.25

* CTE $21.50

EDUCATION *

Instructional Equipment

Page 40

Calculated using system ADMs

Based on three years actual expenditures taken from
Annual Financial Report (AFR) as entered by the systems
into eReporting, divided by same year ADMs

Most recent three years per ADM expenditures are
averaged, then inflated up two years using CBER's
deflator schedule

Unit cost for FY14
* Regular/Alternative Education $ 64.25
* Special Education $13.25
s (CTE $99.75

EDUCATION *

Exit Exams

Page 42

Calculated using system ADMs for grades 11 and 12
Based on three year average cost of ACT and SAT for
grade 11

Based on three year average cost of Work Keys for grade
12

Three-year averages are inflated up two years using the
CBER deflator schedule

Unit costs for FY14
* Grade 11 $35.75
* Grade 12 (CTE) $11.25

EDU




Technology Vocational Center Transportation

" Page 43 " Page 44

= $20,000,000 designated for technology ® Supplemental transportation for systems with

= Distributed on a per ADM basis vocational centers

= Per ADM amount in FY14 is $20.90 = Based on the number of CTE students transported

and the number of one-way miles

= Unit cost is derived from prior year actual
expenditures reported by systems, then inflated up
two years using the CBER deflator schedule

= Unit cost in FY14 is $27.91

= Total amount has not changed since BEP was
adopted as state funding formula

EDUCATION * ATION *

Components and Unit Costs

® Non-classroom Components
¢ Personnel
— Superintendent
— Technology Coordinator
BEP Non-classroom Components — School-level personnel
= Unit costs vary by position
— Salaries adjusted for increases approved by the General Assembly
~ Benefits
» FICA (6.2%)
» Medlcare (1.45%)
» TCRS (8.88% certifled, 10.30% non-certifled in FY14)
— Health insurance
» Unlt cost of $7,484.73 (Superintendent and Technology Coordinator)
» Unlt cost of $4,989.82 (all other personnel)
* Maintenance, Operations, Transportation and Capital Outlay
¢+ State funds on average 50% of non-classroom components

= o =1

EDUCATION *
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Superintendent Technology Coordinator

" Page 45 = Page 46
® Each county is allocated one superintendent
" |n multi-system counties the position is pro-rated ® Funding ratio of 6,400:1

Salary unit cost is $40,447

Calculated on a system wide basis

based on each system’s ADMs
® Unit cost in FY14 is $96,800

EDUCATION * EDUCATION *
System Secretarial Support Personnel School Secretarial Support Personnel
" Page 47 " Page 48
® Calculated on a system wide basis ® Calculated on school level basis
® System ADM ®* Enroliment:
* Below 500 1.0 * Below 225 0.5
* 500-1,250 2.0 e 225-374 1.0
* 1,251-1,999 3.0 * Above 375 1.0 (plus 1 for every additional 375
* Above 1,999 3.0 (plus 1 for every additional 1,000) students)

= Salary unit cost based on Education Research Service — ® Salary unit cost based on Education Research Service —
salaries paid to support personnel in southern states and salaries paid to support personnel in southern states and
adjusted for increases approved by the General Assembly adjusted for increases approved by the Legislature

® Salary unit cost for FY14 is $36,200 = Salary unit cost for FY14 is $28,300

EDUCATION EDUCATION °



Custodians
Page 49
Calculated on per square footage basis:
* Grades K-4 100 square feet per ADM
* Grades 5-8 110 square feet per ADM

* Grades 9-12 140 square feet per ADM
Funding ratio is 22,376 square feet per custodian

Salary based on Education Research Service — salaries
paid to support personnel in southern states and
adjusted for increases approved by the General Assembly

Salary unit cost for FY14 is $21,600

EDUCATION

Pupil Transportation

Page 53
Formula estimates the cost of transportation services provided by
each LEA
Major inputs

* Number of students transported (ADT)

* Number of miles students are transported
Uses three-year averages of data from Annual Transportation
Report and the AFR

* Three-year average transportation cost per ADM (AFR)

* Ratio of three-year ADT to ADM (Transportation Report)

o gatio o)f three-year average miles traveled to ADM (Transportation

eport

« Percent of ADT to total ADM (Transportation Report)
Three-year averages are inflated up two years using CBER’s deflator
schedule

EDUCATION

Non-classroom Equipment

Page 52

Includes equipment expenditures from non-instructional
categories

Calculated using system ADMs

Based on three years actual expenditures taken from
Annual Financial Report (AFR) as entered by the systems
into eReporting, divided by same year ADMs

Most recent three years per ADM expenditures are
averaged, then inflated up two years using CBER’s
deflator schedule

Unit cost for FY14 is $18.75

EDUCATION

Pupil Transportation (continued)

Multiple regression model used to estimate the impact of four
factors on each LEA’s transportation spending over the prior
three years

* Average daily students transported (ADT)

* Average daily special education students transported (SpEdADT)

* Daily one-way miles driven

* ADM
Model estimates average statewide effects (coefficients) of
these factors on the transportation costs
Model multiplies coefficients by each LEA’s factors to calculate
the estimated cost of providing transportation services
Estimated cost of transportation is entered into the BEP
formula in non-classroom component

EDUCATION




Maintenance and Operations Maintenance and Operations — Staff Benefits

" Page 54 ‘ = page 55
® Funds allocated on a per square foot basis ® 60% of total maintenance and operations funding is
* GradesK-4 100 square feet per grade level ADM allocated to salary for benefits calculations
* Grades5-8 110 square feet per grade level ADM = Benefits percentage in FY14 is 17.95% (FICA,
* Grades9-12 130 square feet per grade level ADM Medicare and TCRS)
= Prior year per square foot cost inflated up one year = |nsurance percentage is ratio of insurance to total
using the CBER deflator schedule salary — 18.66% in FY14

= Unit cost in FY14 is $3.12

EDUCATION EDUCATION *

Transportation — Staff Benefits Capital Outlay
= 45% of total transportation funding is allocated to ® Page 56
salary for benefits calculations ® Calculates cost of construction for elementary, middle
’ ; ; and high schools
= Benefits percentage in FY14 is 17.95% (FICA, . S eg i
Medicare and TCRS) * Elementary 100 square feet per ADM
® |nsurance percentage is ratio of insurance to total + Middle 110 square feet per ADM
salary — 18.66% in FY14 * High 130 square feet per ADM
® Construction cost per square foot
* Elementary $134 per square foot
* Middle $134 per square foot
* High $132 per square foot

EDUCATION EDUCATION *
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Capital Outlay (continued) Cost Differential Factor (CDF)

= Additional costs included = Used to adjust BEP funding in systems where the cost of living

* 10% of construction cost for equipment in the county is greater than the statewide average

* 5% of construction cost for architect fees
* 6% of construction cost for debt retirement
= Useful life of building estimated at 40 years

= Grand total of construction costs divided by 40 to determine
current year capital outlay funding

® Compares county wages in non-government industries to
statewide wages

= Counties with above-average wages according to this index
receive an increase

= |ncrease is applied to salaries, retirement contributions and
FICA contributions

= Eliminated in BEP 2.0

= Counties receiving an adjustment currently receive 50% of the
calculated CDF

EDUCATION EDUCATION

QUESTIONS?

EDUCATION
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Fiscal Capacity in the BEP

Formula—the TACIR Model

A presentation to Governor Haslam’s
Task Force on Education Funding

Lynnisse Roehrich-Patrick
Executive Director, TACIR

7 May 2014

www.tn.gov/tacir



Why Equalize Education Funding?

- Tennessee’s Constitution requires substantially
equal educational opportunity for all students.

- Different local governments cannot raise the
same amount of revenue per student with the
same tax rates.

- The state must make up the difference.




If a county has a relatively low total assessed value of
property and very little business activity, that county
has, in effect, a stone wall beyond which it cannot go
in attempting to fund its educational system
regardless of its needs. In those cases, local control is
truly a “cruel illusion” for those officials and citizens
who are concerned about the education of the
county’s school children.

Tennessee Supreme Court, 1993




Four Steps in Determining BEP Funding

BaS|c Educatlon Program Fundmg Formula:

system

2. Local Share, State Share Set by law to divide
respon3|blllty between the state and local governments

- Instructional costs: 30% local, 70% state
~ (phasing up to 75% state via appropriations bill)

- Other classroom costs: 25% local, 75% state
Non-classroom costs: 50% local, 50% state

Fiscal Capamty Used to aIIocate local share among
counties

State makes up the difference: total cost of the BEP
minus the local share for each school system




Major Fiscal Capacity Principles
[

Fiscal capacity should be estimated from a-compréhensive, balanced tax base.
t ll
Fiscal capacity should focus on economic bases rather than policy determined
revenue bases.
i
Tax base estimates should be as current and accurate as possible.
IV
Similarly situated taxpayers should be treated similarly in terms of taxes paid
and the services received.
Vv
Tax exportability should be measured—resident taxpayers in different
jurisdictions should have similar fiscal burdens.
Vi
Fiscal capacity measures should reflect service responsibilities that vary across
jurisdictions.
Vil
Estimates should be based on multiyear averages to mitigate data and
statistical errors.
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Maijor Fiscal Capacity Principles

. Fiscal capacity should be estimated from a comprehenswe balanced tax base
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Maijor Fiscal Capacity Principles
[

Fiscal capacity should be estimated from a comprehensive, balanced tax base..
|
Fiscal capacity should focus on economic bases rather than policy determined
revenue bases.
]
Tax base estimates should be as current and accurate as possible.
v
Similarly situated taxpayers should be treated similarly in terms of taxes paid
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\Major Fiscal Capcrcf:ity Principles

Fiscal capacity should be estimated from a comprehensive, balanced tax base.
sagke el et
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revenue bases.
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The Starting Point

Fundamental Principles of Equalization

« Substantially Equal Educational Opportunity
for All Students

« Comprehensive Measure of Actual Fiscal
Structure

» Jaxpayer Equity




The Starting Point

Fundamental Principles of Equalization

+ Substantially Equal Educational Opportunity
for All Students

 Comprehensive Measure of Actual Fiscal
Structure

« Taxpayer Equity




Comprehensive Measure of
Aciuql Fiscal Structure

- Statutory authority of counties'i‘o tax
- Statutory authority of cities to tax

- Statutory authority of special school districts
(SSDs) to tax

- Statutory requirement of sharing by counties with
cities & SSDs




- Taxpayer Equity

- Similarly situated taxpayers treated similarly—
consideration of economic well-being

- Differently situated taxpayers treated differently—
consideration of tax exportability




Fiscal Capacity

- Answers the question: How much must each local
government contribute to the BEP?

- Measures: The potential ability of local governments
to fund education from their own taxable sources,
relative to their cost of providing services.

- County-level model: All systems within each county
pay the same percentage of their BEP allocation.




Process

- A set of averages drawn from actual tax bases,
income, etc. is compared with actual revenue.

- The amount of weight to give each factor is determined by
estimating the statistical relationship between them.

» Multiple regression analysis

- a common statistical method used to understand relationships
among factors for a wide range of issues

- simultaneously compares all variables for all counties to determine
how much weight to give each factor
- Weights are multiplied by the factors for each county to

estimate potential local revenue for each of the 95
counties.

- Actual revenue is used as a control.




Factors Used to Determine Fiscal Capacity

- Own-Source Revenue Per Pupil: The actual amount of money local governments raise to
fund their schools divided by enrollment (average daily membership (ADM)), the control
factor that keeps the estimates within the bounds of what local governments actually do.

- Taxable Sales Per Pupil: The locally taxable sales for the county area divided by ADM, a
measure of the local ability to raise revenue.

- Equalized Property Assessment Per Pupil: The total assessed property value for the
county area, equalized across counties using appraisal-to-sales ratios, and then divided by
ADM, a measure of the local ability to raise revenue.

- Equalized Residential and Farm Assessment Divided by Total Equalized Assessment
(Tax Burden): A proxy for a county’s potential ability to export taxes through business
activity—the higher this number, the lower the level of business activity and the higher the
risk of heavy tax burdens on county residents.

- Per Capita Income: A proxy for county residents’ ability to pay for education and for all other
local revenue not accounted for by property or sales taxes.

- ADM Divided by Population (Service Burden): A reflection of spending needs. The larger

the number of public school students per 100 residents, the greater the fiscal burden for each
taxpayer.




Effect of Changes in Fiscal Capacﬂy
Factors e

The relationship between fiscal capacity and specific

variables (other things being equal)

| Effect on :
Factor Increases . . . ‘ Fiscal Capamty;
Property Tax Base = | tlncreases
Sales Tax Base - ~ tIncreases
Per Capita lncome - tincreases
Residential & Farm Share of Property  ¥Decreases
Service Burden ' ¥Decreases




Long Term Fiscal Capacity Trends
‘ Fiscal Years 2000 to 2014 '
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CBER Fiscal Capacity Model

William F. Fox, Director
Center for Business and Economic Research
The University of Tennessee, Knoxville

May 7, 2014
nsUNIVERSITYeTENNESSEE &1
KBCXVILLE

CENTER FOR BUSINGSS &
ECONOMIC RESEARCH

Two Sides to the BEP

EEEENE

EEEEE
ENEE
- i

mEm
O
-

Expenditure Needs — 45 factors that determine
what expenditures districts need to make to

provide minimum schooling

Revenue Capacity — used to determine the
contribution that each local jurisdiction must
make to finance the total local share of the

expenditure needs

Mey 7, 2014 Dr. Willlem F. Fox e Cener for Business and Economic Research e htip:/cber bus ulk edu
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Grant Formula Characteristics

.

Simplicity
Transparency

. Achieve objectives

Mey 7, 2014

CBER Approach to Revenue

Fairness in addressing differences in
student population characteristics and
revenue capacity

Encourage desired behavior or
discourage undesired behavior —
governments respond to formulae

Dr. Willlam F_ Fox » Canbet fes Business and Econnenic Ressarch e htip:/icber bus ulk edu
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Capacity

May 7, 2014

Estimates the revenue that a county can raise if it
levies average tax rates on the bases that are
permitted for local taxation

Property tax base

Sales tax base
Bases as determined by statute before any
adjustments by local governments

Could add income as a component of the structure,
though it shifts the concept of revenue that would be
raised at average rates

Dr. Wiliam F. Fox  Center for Buminess and Economic Research « hitp:/icber bus utk edu 4



CBER Fiscal Capacity Formula ax

County Average County Average
Local Option Sales Equalized Property
P ® + q ® perty
Sales Tax Tax Property Tax Tox
Base Rate Base Rate
May 7, 2014 Dr Willam F. Fox e Center for Business and Economic Research e htip:/kber bus Wk edu 5
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Bledsoe County* and Trousdale | =::°
County*

($30.1mil x 1.5863%) + ($205.7mil x 1.1769%)
= $2.898 mil of Capacity

BLEDSOE

($30.4mil x 1.5863%) + ($127.6 mil x 1.1769%)
= $1.984 mil of Capacity

TROUSDALE

*FY2012 Fiscal Capacity

May 7, 2014 Or.Willlam F Fox « Center for Bualnesa and Economic Research = hiip:/cber bus ulk edu 7
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Bledsoe County* :
Bledsoe
Bledsoe State County State
County Local Average Equalized Average
Option Sales Sales Tax Property Tax Property
Tax Base Rate Base Tax Rate

($30.1mil x 1.5863%) + ($205.7mil x 1.1769%)

$2.898 mil of capacity, or 0.1025 percent of
the total state capacity

*FY2012 Fiscal Capacity
Mey 7, 2014 Dr. Willam F. Fox « Center for Business and Economic Research « hiip://cber bus utk edu 8
[ 11}
Two Thoughts on Capacity ma
m=n

Revenue capacity as used here is a relative | ¥
concept, so design is very important because
any changes that lower one county raise

another

Formulae should be independent of county
policy choices or they will create incentives
for undesired behavior
. Tax rates used in the calculations do not depend
on how much the individual county collects for
education or which tax is relied upon more heavily
— only on average values for state

Tax bases should be independent of local
decisions so that county policies do not shift the
burden to other Tennessee counties (PILOTS)

May 7, 2014 x, Wiliam F Fox » Canter lir Bisiness and Economic Ressarsh « htlp fiiber bus Wk edu
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Data Calculations miws weu
. Property Tax Base :
Complicatio'ns are in the da.ta - All property tax base data are collected from the
All data available from public sources Office of the Comptroller and are publicly
A three-year average of the tax bases is used available
to smooth out changes up or down . Equalized assessed tax base from all forms of

property — residential, business, public utility

Add estimated in lieu of property tax base so that
county decisions do not affect other places

May 7,2014 Dr Willlam F. Fox = Center lor Business and Economic Research » hip:/kcber.bus utk sdu ° May 7, 2014 Dr. Willlam F. Fox e Center for Business and Economic Research e hitp:/icber bus ulk edu 10
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Sales Tax Base : District versus County Capacity
All sales tax base data are obtained from the . County fiscal capacity is simply the addition of
Department of Revenue the fiscal capacity of each local jurisdiction
County sales tax base + For example, Blount County's fiscal capacity is
Revenues collected in tourist development the sum of Maryville City, Alcoa City and the
included so that county/municipal decisions do all of its tax bases to Blount County.
not affect other counties capacity - But, the implications are hard to discern

because a Blount County tax is levied in all
three places (where the base is located) but
the revenues are shared on a per public basis.

May 7, 2014 Dr. Willlam F. Fox e Center for Business and Economic Resesrch e hitp:/icber.bus ulk edu 1" May 7, 2014 Dr Williem F. Fox  Center for Business and Economic Research e hitp:/cber.bus utk edu 12
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HEE
Blount County Total Property CE
Assessment 2013 teas
Blount County $1.993.2
Remainder
Blount County Total $3,266.7
Source: Compiroller of the Treasury, Division of Properfy Asssssments, 2013 Tax /A ggrvgate Report of Tennessee,
May 7, 2014 Dr Wiiflam F. Fox e Cenier lor Business and Economio Resesrch e htip/icber bus.ulk edu 13
H
Center for Business & Economic |=
=

Research

College of Business Administration
The University of Tennessee, Knoxville
716 Stokely Management Center

916 Volunteer Boulevard

Knoxville, Tennessee 37996-0570

phone: 865.974.5441
fax: 865.974.3100

hitp:/fcber.bus.utk.edu

naUNIVERSITYTENNESSEE ¢

EROKVILLE
CENTER FOR BUSINESS &
ECONOMIC RESEARCH

May 7, 2014 Or Willlam F. Fox e Cenier for Business and Economic Ressarch e hitp/icher.bus utk edu 15

BEP Fiscal Capacity Inputs

Average Sales Tax Rate =
Sum of All Sales Tax Spent on Education*

Sum of All Local Option Sales Tax (less add’l cities) Base

Average Property Tax Rate =
Sum of All Property Tax Spent on Education

Sum of All Equallzed Property Tax Base

*50.0% of collectlons or reported amount if greater than 50%

May 7, 2014 Dr. Wilkam F. Fox e Center for Business and Economio Research » htip:/icber bus utk edu

May 7,2014 Dr. Willlam F. Fox & Canier for Business and Economic Ressarch e hitpikcber.bus.utk edu
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Productvity 63 e Sludy at £duzaton Fasno
Center

P = Over next decade, costs will likely escalate faster than
revenue.

Setting the COI’lditiOﬂS for productivity: = We haven't yet asked this system to work on getting the
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What share of state/local allocations
follows students?

California
Delpwara
Idaho
Minnesota
New Jersey
New York

Pennsyivania

i

Marguarite Roza

Research Assoclate Professor
Director, Edunomics Lab
Georgetown University
MR1170@georgetown.adu

Building State
Capacity and
Productivity
Center

L ?ﬁQUNQ{w”@‘_

2255 The Study of Edwizsn Mt



http:MR11700georgetown.edu

Appendix H



Education Commission Education Commission of the States
: States o
SIS DR e TR G » Founded in 1965 to enlighten, equip and engage
'l‘en_ne‘gsee SChOOl F dmg Task: . education policy makers
F—Qrce » Provides nonpartisan unbiased advice to
Nathville, Ternesseets policymakers throughout the country
AUgUSL 2014 - o
A P 53 member states, territories and the District of
Columbia
e Lf.:r:cumuum » Web Site: www.ecs.org

Education Commission of the States

Education Commission of the Stales

School Funding Presentation Most Common

_ _ School Funding Question
* Overview of State Funding Formulas

* Discussion of various school funding Why do we always have to adjust our
components school funding formula almost every year?

* Thinking about funding changes in Tennessee
— Major overhaul or
— Minor Changes
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Tennessee BEP Components

Resource Allocation System (6 states)

1. Identify education components
2. Cost-out each component

3. Calculate the amount of resources for each
district should receive

4. Determine state vs. local split

5. Add on outside funding (capital, transportation,
other)

Instructional Components

Regular Education

Vocational Edication

Speclal Education

Elementary Guldance
Secondary Guldance
Elementary Art

Elementary Music

Elementary Physical Education
Elementary Librarlans (K-8)

. Secondary Lbrarians {9-12}

ELLInstructors

. ELLTranslators
. Princlpals

Assistant Principals Elementary

. Asslstant Principals Secondary
. System-wide Instructional Supervisors

Speclal Education Supervisors
Speclal Ed Early Intervention

. Vocatlonal Education Supervisors

Speclal B4 Aszessment Personnil

. Soclal Workers

Psychologisls
Stafi Bonefits and inmskranca

Classroom Components
1, K-12 At-rlsk Class Slze Reductlon
2. Duty-free Lunch

3. Textbooks

4 Classroom Materlals & Supplles
S, Instructional Equipment

6, Classroom Related Travel

7 Vocatlonal Center Transportalion
8. Technology

9.  Nurses

10. Instructional Asslstants

11. Speclal Education Assistants

12, Substitute Teachers

Alternative schools

Non-Classroom Components

1. Superintendent

2. System Secretarlal Support
3. Technology Coordinators

4, School Secretaries

5. Malntenance & Operatlons
6. Non-Instructtonal equipment
7. Pupll Transportation

8. Staff benefits & lnsurance

9, Capltal outlay
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Why Have More States

* Clarity in the amount of resources that a
district/school receives from the state

* States can use this system to dictate the
number of teachers (and other resources) that
should be in a school

Why Have States Adopted
Resource Allocation Systems?

Not Adopted This System?

* Itis seen by some as a “top-down” system

* No matter how many components you put
into the system you may miss some

* Calculating the cost of each “education
component” is time consuming both for the
state and districts




e e e W R S L e LIt B 1 (O T ) - Y T L
Foundation Formula (32 States) How Do States Determine

. ’ Foundation Amounts?
1. Determine foundation/base amount

i ) * Some states conduct studies to determine
2. Count students with weights their foundation amount (Maryland, Rhode

3. Multiply student count by the foundation Island, Oregon)

amount * Other states use a set of educational cost

4. Determine state vs. local split components (Georgia)

* The majority of states use a number that is
determined through the state’s budget
process

5. Add on outside funding (capital, transportation,
other)

Fducation Commyssion of the Srartes

What Are Weighted Counts? Why do so Many States Use a
Foundation Formula

* |n a foundation formula general education * Easy to establish
students are given a weight of 1.0

* Students with special needs are given
additional weights

* Easily adjusted to meet a state’s/district’s
educational needs and economic circumstances

* Provides districts with autonomy in decision

For Example: If it is determined that an At-risk making
student requires 50% additional funding then
they would be given an additional weight of 0.5 * Has been accepted by state courts in both

equity and adequacy lawsuits

measion of the States Fducation Comnyssion of the States
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School Funding Formulas Issues In School Funding

* Measuring a district’s wealth

* High-need students
~ Special education
— At-risk students
— English Language Learners

* Regional Cost Adjustments

[l Foundation Programs (32)

— A

Resourcs Allocation Systems (6)
I8 combination (5)
[ other (7)

(== =1 e S i e g i S T T ST e o e i e T i RS TR
Measuring A Districts Wealth Special Education Funding

* The majority of states use property values as
the only measure of wealth (41 states)

* 8 states use other methods (CT, MD, MA, NJ, NY,
R, TN & VA)

* Tennessee uses property value and sales tax
base — this measures revenue but does not
necessarily measure wealth

[ Inside Funding Formula (18)
[ Outside the Funding Formula (26)
Both (3




Special Education

* 15 generation
- Single weight/dollar amount or

— Reimbursement

+ 2" generation
— Multi-level based on disability

* 3" generation
— Based on services provided

* Some states are using a “census based” system

f= = e e e S e e RS B S |
At-Risk Student Funding

There are 3 issues with at-risk funding:

1. How does the state identify which students are
at-risk?

2. What additional funding will the state provide?

3. How will the state provide that funding to
districts?

[P EEEORS TV S =55 ST SN e LS BN G ERnV VN |
Identifying At-Risk Students

» Of the 35 states that provide at-risk funding — 23 use
some form of free/reduced price lunch to identify at-
risk students

- 15 states use free or reduced price (F/R L) lunch as
their sole identifier for at-risk funding

— 3 states use only free lunch as an identifier

— 5 states use F/R L as one of the measures for
identifying at-risk students

e A W s B T 100 I 1 e 5]
Why Do States Use
Free/Reduced Price Lunch

* A good tool for identifying at-risk students

— Accounts for more than 57% of the variations in
student achievement across schools

* Easy number to collect

— This number is already collected by the federal
government

* Consistent over time




Issues with F/R Lunch as a Measure

* Free/Reduced price lunch does not identify all
students who are at-risk of failing

* The number of F/R lunch students decreases
as students grow older

* More states are adopting student
achievement measures as an identifier for at-
risk students

Other At-Risk Identifiers

* Some states provide at-risk funding to districts
based on total enrollment (fiorida & West virginia)

* Some states use student achievement measures
as an identifier for at-risk students

— Low performing students (Georgia & Utah)

* Some states make use of other poverty figures
instead of F/R lunch

— Student from low income families (Nebraska, North Carolina &
Vermont)

— Qualification for Title | (Montana & New Mexico)

At-Risk Funding

* Funding Levels: This will vary depending on
what goals the state has set for their at-risk
population

* Distribution: Some states mandate programs
for at-risk students (after-school, summer school,
reading programs) others provide freedom to
districts

English Language Learners

Public schools are mandated to provide the
academic and fiscal resources to help ELL
students to overcome language barriers and gain
English fluency

(U.S. Civil Rights Act of 1964 and Equal Opportunity Act of 1974)

The federal government provides Title Ill funding
to states to help them achieve this goal




The Cost of an ELL Education
What the Research Says

* National studies recommend between 14% and
100% additional funding per ELL student

* Research has also shown that there are factors that
can influence costs, including:

~ Small districts with few ELL students
— Large districts with a high density of ELL students

— Educating a student population with multiple
languages

What are States Doing

* 42 states provide some form of additional funding for
ELL students

* The amount of additional funding ranges from 10%
(Texas) to 99% (Maryland) (AR, 2012)

* The average additional funding that states provide
equates to 38.7% (AIR, 2012)

Time Limits for ELL Students

* Arizona (Proposition 203)

« “..require that all classes be taught in English except that
pupils who are classified as "English Learners" will be
educated through sheltered English immersion programs
during a temporary transition period”

Regional Cost Adjustments

* These programs are designed to take into account
the fact that the cost of delivering educational
services in some districts is higher than the state
average

* About a dozen states have some form of RCA in their
formula

» Most state programs are based on salary costs — but
some states are looking at the cost of “hard to staff”
schools

Education Commpson of [he Stales




Other Issues to Think About - For More Information '

1. Connecting funding to student outcomes
Michael Griffith

2. Transportation & capital funding Education Commission of the States
) 700 Broadway, Suite 810
3. Funding virtual learning programs Denver, Colorado 80203
_ . (303) 299-3624
4. Migrant student populations WWW.ECS.0rg
mgriffith@ecs.org

5. Other emerging issues
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Basic Education Program (BEP) Task Force
March 24, 2014
Minutes

The first meeting of the Governor’s Basic Education Program (BEP) Task Force was held on March 24,
2014 at 1 p.m. in the Executive Conference Room of the Tennessee State Capitol.

Members present: Commissioner Kevin Huffman (chair); Representative Harry Brooks; Mr. Mark Cate;
Mr. David Connor; Senator Dolores Gresham; Mr. Chris Henson; Mr. Kevin Krushenski; Commissioner
Larry Martin; Dr. Gary Nixon; Mr. Larry Ridings; Ms. Lynnise Roehrich-Patrick; Comptroller Justin Wilson.

Governor Haslam began by thanking all of the members for serving on the BEP Task Force. He noted
that school finance decisions are challenging and that education is a major focus of this administration.
Tennessee has had the fourth largest increase in education spending in the country during his
administration and has continually increased the share of education spending in the state budget.
Research shows that increased funding does not always lead to better outcomes, but we have a duty to
reach a certain level of equity for all systems across the state. Governor Haslam added that there will
always be questions about how the Basic Education Program (BEP) funding formula will work. The
current BEP formula is in part a result of court decisions, and we are currently in a place where 50
percent of the total BEP is from one funding model and 50 percent is from the other. The state is fully
funding the BEP and has continued to grow its funding, but it would take a substantial additional
amount of money to fully fund BEP 2.0. He has heard concerns from across the state about the formula,
and it has been seven years since the last major changes were made. Seven years is a substantial
amount of time and it is time to make sure that the formula is as up-to-date as possible. Governor
Haslam stated that the administration does not have a predetermined outcome for the work of the task
force. The administration wants to make sure that there is a formula that is equitable, in line with the
court’s guidance, clear, fair, and has a consistent way to determine fiscal capacity while also including
the right components for today’s schools. He asked for a report outlining the task force’s findings and
recommendations by the end of 2014.

Mr. Stephen Smith, assistant commissioner for policy and legislation at the Tennessee Department of
Education then gave a presentation with an overview of the BEP and its historical context. Gov. Haslam
asked what the state education funding program was prior to 1992. Mr. Smith replied that at that time,
the state funding program was more of a straight per pupil allocation. Mr. Larry Ridings added that the
Tennessee Foundation Program was 92.5 percent state funding and 7.5 percent local, with the local
funding purely based on property taxes. Regarding slide 17, Mr. Kevin Krushenski asked if any districts
would be “below water” or on “baseline” if the state enacted BEP 2.0. Mr. Smith replied yes, and stated
that we can run a report to find out the exact number of districts. Representative Brooks asked what it
would cost if we fully funded BEP 2.0. Mr. Smith responded that it would cost $147 million. Mr. Smith
stated the BEP handbook will be completely updated by the next task force meeting.

Commissioner Huffman invited members to share their individual perspectives on priorities and
concerns for the task force’s work. He began by reiterating that the administration does not have a
preordained perspective on a destination, but that the task force should wind up with something that is
fair and supports academic outcomes. He noted that he has visited all of Tennessee’s school systems
and there is enormous diversity throughout the state, but one thing that stands out is that the smallest
and most rural systems have the least central office capacity. These offices find that they have a small



number of people with three to four jobs each. As the work that our systems are engaging in becomes
more complex, it becomes increasingly difficult for smaller, more rural districts to keep up with that
work. Some things that have really helped academic outcomes around the state, like instructional
coaches, are something that rural systems simply do not have the capacity for. He also observed that
some components of the BEP formula have not evolved with time. Specifically, technology has been
funded at the same level for a long time, but schools’ needs are very different today than in the past.
The task force should consider what components might be missing and whether the components fit
current needs.

Senator Dolores Gresham said the first concern is academic achievement outcomes and ensuring
whatever the state does will lead to academic achievement. Whatever the state does must be very
respectful of LEA autonomy. The state should ensure flexibility for LEAs to make their own decisions on
how they spend their resources and should cut down on state mandated categories.

Mr. Ridings agreed that the formula components must be looked at because some are underfunded,
misconfigured, or simply missing. He stated that he was more concerned with the equalization model
than the actual components. There is a disparity in how the two formulas address equalizing counties.
The concern is not so much overall cost, but rather if there are differences between rural and urban
districts, and if the models favor one area over the other. Even if there may not be a major difference in
the end in overall cost, the task force needs to look at the individual system-level impact.

Ms. Lynnise Roehrich-Patrick encouraged everyone to look at the issue from the perspective of the
entire state and students. She also suggested looking into missing components, such as funding central
offices. For example, the BEP has never funded any finance staff. She added that she would like to see
the integrity of BEP’s concept maintained. Its complexity can create difficulty in understanding, but it is
also the main thing that supports continued funding for systems in a way that the old system did not.
With the BEP, one cannot simply pick a number to appropriate and then back into how to fund it. She
also stated she appreciates the effort to fund the formula even as it drives costs up for the state.
Governor Haslam’s commitment to education funding is extremely impressive. Going forward, that
commitment should be maintained and made more effective by improving equity and adequacy.

Comptroller Justin Wilson stated that education accounts for 40 percent of the state budget, and should
therefore be transparent, understandable, and verifiable.

Mr. Kevin Krushenski agreed with the comptroller, and said that he agreed with an outcomes
perspective. He said that the component review structure is right, with the BEP review committee
annually reviewing the components. He stated that one can argue how effective it has been but it is the
right idea and has the right purpose. Equalization of the formula needs to be fair and transparent. He
also stated that he keeps hearing from cities that they want to better understand maintenance of effort
and that the state should consider developing a more modern perspective on maintenance of effort.

Dr. Gary Nixon noted that the BEP review committee publishes a report each year on improving the
formula components and funding levels. Due to restrictions on funding, there has not been any ability to
act on many of those recommendations. He would like to put some of those reports on the table for
consideration of those recommendations. Commissioner Huffman confirmed that those reports will be
made available to all the members of the task force.



Mr. Chris Henson stated that while many of the review committee reports may look more to adequacy,
that equity is also important. For example, English Learner (EL) students and adequate resources is a
long-standing recommendation in the BEP review committee report, specifically calling for reducing the
ratio of EL pupils to teachers. Mr. Henson added the funding formula itself is based on prior year
enrollment with some growth funding, but does not fully fund all growth. He suggested that it would
make sense to fund the actual number of students being educated in that year and without having a
floor or ceiling for growth funding. He voiced concern about eliminating the cost differential factor
(CDF). Using the CDF may not be the best method but there has to be some way to differentiate the cost
of doing business from one area or county to another. Eliminating the CDF completely would make the
inaccurate assumption that it costs the same to do business anywhere in Tennessee by ignoring
variances in the cost of competing with private business, cost of living, and cost of wages. He also noted
that fiscal capacity is currently calculated county-wide, but there are differences between the 95
counties and 130 plus districts. The fiscal capacity of a county may not accurately reflect the city school
system, and fiscal capacity should instead be considered at a school system level. Mr. Henson stated
that he agreed with the comments on focusing on student outcomes. He noted that many of the current
components are input-based, like how much money the district spent in prior years, but that may not be
the best way to determine the funding formula. He stated that he wholeheartedly agreed with the
concept that the BEP is a funding formula rather than a spending plan, and it gives districts a great deal
of flexibility. Mr. Henson said it is important to have something like maintenance of effort in place, but
with the current definition, it does not matter how much the funding grows from one year to the next or
how much the local government has to pay the next year in order to get the same level of service as
they are currently receiving. Instead it only requires a flat level of budgeted local revenue. There should
be some provision that is based on inflation or additional student enrollment that helps consider when
the maintenance of effort test is applied.

Mr. David Connor said he agreed overall that equalization affects people, and that he has heard this
from both rural and urban districts. When the fiscal capacity rules change, it is hard to explain and
understand how reality did not change but the rules changed. Increasing funding at the time of the
changes was key. Education makes up 40 percent of state dollars, 65 to 70 percent of a typical county
budget, and capital needs can be on top of that. Mr. Connor noted that urban districts may face
challenges around having 40 or more languages spoken throughout the district, small rural systems may
be faced with capacity challenges, and high growth counties may be opening one to two new facilities a
year and facing new capital needs. The input basis of the formulas can depress funding overall, for
example, during a recession, funding can artificially depress even though the needs are still there. He
went on to note that the state is funding 70 percent of the instructional salaries while BEP 2.0 calls for
75 percent at full implementation. It is this discrepancy that makes up a large portion of what is left to
fund BEP 2.0 and locals are left trying to fill the void.

Representative Brooks stated that he liked BEP 2.0 because of the salary issues that Mr. Connor raised.
He also said that if the objective is to be college and career ready, we need to measure our policies
against that concept. If a child is ready to graduate from high school in December, we should encourage
that. We then need to apply all the other policies toward that, for example, the policies on weighting
attendance counts in later months more than those in earlier months. He continued that the AP
programs, dual enrollment, etc. were not as pronounced when BEP was set up. It does not make sense
to have a senior student taking classes just for the sake of being enrolled in school.

Mr. Mark Cate stated that when he was a school board member, he realized how little he understood
the BEP. If a funding formula is a good formula, it will be complex, but that the comptroller’s point is



well-taken as well. After a year and a half of a lot of conversations about BEP, he has realized that a lot
has changed in seven years [since the last major formula revisions] and even in the last two years.
Addressing and accommodating the outliers is really important. He ended by reiterating that the
administration does not have an end game in mind. Governor Haslam said in the State of the State that
we are not looking for our answers; rather we are looking for the right answers. We all know how hard it
is to get this totally right, but this is the challenge before us.

Mr. Larry Martin stated until a few months ago, he had not thought much about BEP. The points made
about the components and what to include in the formula were important, and he agreed with the
appropriateness of looking at the current formula to see how it is structured. He acknowledged the
comment that circumstances among the 95 counties have changed. He also noted that part of the
overall discussion around BEP and funding should be the state’s fiscal capacity as a whole.

Commissioner Huffman proposed the following meeting options for the next two meetings of the BEP
task force: Wednesday, May 7" from 10 a.m. to 12 p.m. or Thursday, May 8" from 2 to 4 p.m., and
Monday, June 2™ from 2 to 4 p.m. or Tuesday, June 3" from 10 a.m. to 12 p.m. He said an email would
be sent to see which of these times work best. He also noted that monthly meetings may not ultimately
be enough to reach a conclusion and more regular meetings may be needed. He also asked for
additional topics that the members want to dive into. His initial thoughts included looking more in-depth
at funding formulas of other states that do not have an income tax, to see what they do, what is working
and not working, and what litigation has revealed in those states. Mr. Cate added that the task force
should also compare student achievement in those states.

Commissioner Huffman also suggested reviewing the existing components in more depth, and trying to
understand whether they have been changed over time, if they need to be changed, and what is
included and not included. The task force will look to the work of the Comptroller’s office and the BEP
review committee in this area.

Ms. Roehrich-Patrick stated that when looking at other states, to also look at the balance between tax
bases available to the state and local government when looking at the appropriate share and split.

Comptroller Wilson asked that the task force circulate the analysis of the three court decisions, because
they are the underlying requirements for the funding formula.

Representative Brooks stated the Comptroller’s office had reviewed inputs and academic outputs four
or five years ago. He requested updating this information from the standpoint of states without income

taxes.

Commissioner Huffman adjourned the meeting.



Basic Education Program (BEP) Task Force
May 7, 2014
Minutes

The second meeting of the Governor’s Basic Education Program (BEP) Task Force was held on May 7,
2014 at 10 a.m. in the Executive Conference Room of the Tennessee State Capitol.

Members present were Commissioner Kevin Huffman (chair); Representative Harry Brooks; Mr. Mark
Cate; Mr. David Connor; Senator Dolores Gresham; Mr. Chris Henson; Mr. Kevin Krushenski;
Commissioner Larry Martin; Mr. Larry Ridings; Ms. Lynnisse Roehrich-Patrick; and Comptroller Justin
Wilson.

l. Welcome

Commissioner Huffman began by welcoming the group and presenting members with the BEP
Handbook for Computation, along with the BEP Review Committee’s 2013 Executive Summary, three
Tennessee Supreme Court decisions related to school funding, and the minutes from the Task Force
meeting held on March 24, 2014. Commissioner Huffman noted that Dr. Gary Nixon would present the
BEP Review Committee’s recommendations at the next Task Force meeting. Commissioner Huffman also
noted that it was important to look at the legal cases provided because they provide a basis of decision
making on education funding.

Commissioner Huffman then briefly went over the agenda explaining the goal for this meeting was to
gain information and understanding on how we fund our education system today, which is important
when considering changes and alternative plans. The desired plan for the next Task Force meeting is to
focus on potential alternatives by looking at other states’ funding formulas.

Il. State Budget Overview

Commissioner Martin provided a presentation (attached) on the FY15 Budget highlighting declining
revenues from corporate taxes; significant inflationary costs (health care, education, and prisons);
achieving efficiencies in government operations; continue funding for services to vulnerable populations
(DIDD, DCS); and building a healthy Rainy Day Fund. Commissioner Martin noted that revenue for the
state did not reach predicted levels creating a budget gap and requiring adjustments between the
budget presented on February 1% and that presented on April 1. These budget amendments affected
the proposed teacher salary increase ($48.6 million), higher education ($12.9 million), and the BEP
salary equity fund ($6 million). The BEP growth fund was reduced by $10 million with $5 million added
back in non-recurring dollars.

Commissioner Martin communicated that the sales tax makes up about 60 percent of state revenues
creating a heavy reliance. Martin said that revenue numbers are beginning to show some signs of
stabilization and that June will be a very telling month.

Comptroller Wilson observed that the real issue is priorities. It’s important how we choose to spend the
dollars we have. In the FY15 Budget, the BEP is fully funded. Comptroller Wilson additionally noted that
the state is meeting existing constitutional requirements to fund K-12 education. Commissioner
Huffman pointed out that the growth that we’ve been funding so far has been well beyond the statutory
requirements.



Mark Cate explained the purview of this task force is not to make the budget “pie” bigger but to
determine the best way to divide the pie. Mr. Cate noted that since 2011, Tennessee is one of only six
states in the country that has consistently increased state spending on K-12 education as a percentage
of our total budget. Also, since 2011, Tennessee has had the 4™ |argest increase in education spending
compared to the rest of the country.

Chairman Brooks asked Commissioner Martin what the future looks like for the budget. Commissioner
Martin noted that we have strong reserve funds and seeing revenue growth at around 3 percent going
forward is not out of the realm of possibility. Additionally, the governor has charged F&A to do an in-
depth look at our F&E tax. Mark Cate asked Dr. Bill Fox about the Market Place Fairness Act and whether
he could provide a sense of what this would like for Tennessee. Dr. Fox said that Tennessee is losing
more than $400 million in state and local revenue because of online transactions. Dr. Fox said the
Market Place Fairness Act is a step in the right direction but it will not address the entire problem.

Chris Henson asked what the additional cost would be to fund all student growth in the current year.
Estimates show it would take approximately $30 million. The state funded $27.5 million in FY14. Next
year, the state will fund $15 million.

Mr. Krushenski asked about the elasticity of TN’s tax base. Dr. Fox noted it has decreased slightly due to
the extremely slow growth of corporate taxes that has occurred since the recession and low inflation.
State taxes are much more volatile and a 3 percent revenue growth is the best case scenario.

Ill. TACIR Fiscal Capacity Model

Lynnisse Roehrich-Patrick provided a presentation (attached) on the TACIR model. Mrs. Roehrich-
Patrick began by talking about why we equalize education funding. In large part, it's because our
constitution calls for it. Also, different local governments cannot raise the same amount of revenue per
student with the same tax rates. Once we determine how much local governments can contribute, the
state must make up the difference.

Fiscal capacity answers the question of how much must each local government contributes to the BEP.
The measure used for this is the potential ability of local governments to fund education from their own
taxable sources, relative to their cost of providing services. The TACIR model creates a set of averages
drawn from actual tax bases, income, etc. compared with actual revenue. The amount of weight to give
each factor is determined by estimating the statistical relationship between them. This is where the
TACIR model becomes more complicated than the CBER model. In order to determine weighting, a
multiple regression analysis is conducted. Weights are multiplied by the factors for each county to
estimate potential local revenue for each of the 95 counties. Actual revenue is used as a control.

Mrs. Roehrich-Patrick discussed the factors used to determine fiscal capacity: own-source revenue per
pupil; taxable sales per pupil; equalized property assessment per pupil; equalized residential and farm
assessment divided by total equalized assessment (tax burden); per capita income, which is a proxy for
county residents being able to pay for public education; and ADM divided by the population (service
burden).

Commissioner Huffman noted that a major decision point is whether to include income in any future
model.



Comptroller Wilson noted that in both models the state is seeking to meet a statutory requirement
grounded in our constitution. The TACIR model deals with this requirement by determining what can be
afforded by the county and what is a county’s tax equity.

Mrs. Roehrich-Patrick shared a slide on the effect of changes in fiscal capacity factors showing how an
increase in one area could result in a decrease in another. Mrs. Roehrich-Patrick also shared a slide of
the long term fiscal capacity trends from FY0O to FY14.

IV. CBER Fiscal Capacity Model

Dr. Bill Fox provided a presentation on the CBER fiscal capacity model noting that it’s important to
recognize the state is dealing with the revenue side. How are the local governments going to share the
local component of the BEP model? Mr. Fox stated that he understands his goal is to accomplish
simplicity and transparency while achieving fairness and encouraging desired behavior or discouraging
undesired behavior from governments.

There are two sides to the BEP:
I.  Expenditure needs: there are 45 factors that determine what expenditures districts need to
make to provide minimum schooling.
Il.  Revenue capacity: used to determine the contribution that each local jurisdiction must make to
finance the total local share of the expenditure needs.

The question is - given this set of expenditures and given the local share, how are we going to determine
the share of spending among the local governments in Tennessee?

The CBER approach to revenue capacity is to estimate the revenue that a county can raise if it levies
average tax rates on the bases that are permitted for local taxation. The CBER model is not a regression
analysis but a straightforward multiplication and addition problem. Dr. Fox demonstrated the model
using Bledsoe and Trousdale counties.

Dr. Fox explained that fiscal capacity is a relative concept and that it’s important that this formula be
independent of anything the county chooses to do. In addition, Dr. Fox explained that it is important
the tax base is independent of local control so that county policies do not shift the burden to other
Tennessee counties.

The complications are in the data and not in the calculation. We use publically available data from public
sources. We use a three-year average of the tax bases to smooth out changes up or down. The data that
we use includes the property tax base from the Comptroller’s office. We also use the county sales tax
base from the Department of Revenue.

Dr. Fox addressed the concept of developing a school district level fiscal capacity model versus the
existing county model. He explained it’s a complicated process because one cannot really separate the
cities or individual school districts from the county meaning it’s difficult to create a district level number
that is very meaningful.

Dr. Fox also addressed the debate related to inclusion of income, stating that it is not included in the
CBER model since income is not taxed in Tennessee. If income is included, the state would have to



arbitrarily decide what weight to give it. He also stated that including income does not benefit those
school districts that people generally believe will benefit.

V. Discussion/Next Steps

Mr. Krushenski asked whether either fiscal capacity model looked at the correlation between income
and property sales tax. Dr. Fox stated they were highly correlated.

Mr. Ridings stated that a large number of districts were negatively impacted as far as their fiscal burden
when BEP 2.0 and CBER went into effect and that most of those districts were small and medium sized.

Dr. Fox responded that when thinking about a formula, it’s important not to focus on any one piece.
CBER has examined the changes that have taken place over the past several years and has found that
local shares are continuing to decrease for most counties. Dr. Fox stated he would share those data
points with the group.

Mrs. Roehrich-Patrick explained that because of the concentration of the growth in the economy, we
should expect that relative to everyone else, the effects that Mr. Ridings is seeing are because of what’s
happening in the rest of the counties. The shift really occurred when we put the two models together.
They are likely moving in the same direction.

Commissioner Huffman stated that the task is to look at the smart and right system versus the politics of
different decisions. Commissioner Martin agreed.

Chairman Brooks stated the Task Force needs to separate the fiscal capacity concept and the BEP
formula and asked whether there is anything about the capacity concept that creates inequity in regard
to that part we are trying to do. Dr. Fox replied he does not believe there is, stating that places with low
tax bases pay a smaller share of the local contribution to the BEP.

Comptroller Wilson outlined that the state is trying to accomplish having equal education measured up
to a certain standard. That’s an obligation of the state and the taxpayers. To do that, the state doesn’t
look at the needs of the counties or whether a parent has a child in school to determine taxation. The
underlying premise is that the state doesn’t look at the individual.

Mrs. Roehrich-Patrick reiterated that the BEP is not TACIR or CBER. They are different and they should
be different. That is a key point.

Chris Henson stated that if a county has a city school district and/or a special school district in a county,
the county district will seemingly always have less money and thus create a fairness problem. Dr. Fox
said the state guarantees that city systems can have more money than a county system creating real
issues with the funding formula. This is not an issue that can be addressed on the fiscal capacity side
however. Mrs. Roehrich-Patrick agreed that this is an equity issue.

Commissioner Huffman ended the meeting and thanked everyone for their participation.
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Basic Education Program (BEP) Task Force
June 2, 2014
Minutes

The third meeting of the Governor’s Basic Education Program (BEP) Task Force was held on June 2, 2014
at 2 p.m. in the Executive Conference Room of the Tennessee State Capitol.

Members present were Commissioner Kevin Huffman (chair); Representative Harry Brooks; Mr. Mark
Cate; Mr. David Connor; Senator Dolores Gresham; Mr. Chris Henson; Commissioner Larry Martin; Mr.
Gary Nixon; Mr. Larry Ridings; Ms. Lynnisse Roehrich-Patrick; and Comptroller Justin Wilson.

Members not present were: Mr. Kevin Krushenski.
l. Welcome
Commissioner Huffman began by welcoming the group and outlining the day’s agenda.

Il. BEP Component Review - Stephen Smith, Assistant Commissioner, Department of Education;
Maryanne Durski, Executive Director of Local Finance, Department of Education

Stephen Smith began by describing the BEP components and the process for revising the components.
The original components were established by the state board of education for the 1992-1993 school
year. By state statute, the board has the authority to approve changes in the components but those
changes must first be approved by the commissioners of education and finance & administration. The
BEP Review Committee is charged with reviewing the BEP Components and advising the board.

Prior to any amendments or revisions to the BEP being effective, they must first be submitted to the
education committees of the House and Senate for review and recommendation and then approved by
resolutions of the House and Senate. These resolutions are not subject to amendments.

With the 2007 adoption of BEP 2.0, goals were established in terms of funding ratios and unit costs.
These improvements are accomplished through the appropriations act and have most notably included
improvements to teacher salaries through the teacher salary component.

Maryanne Durski, Executive Director of Local Finance, went through a detailed presentation of the 45
BEP components. There are three main categories: instructional, classroom, and non-classroom. The list
of components is in the attached presentation. The BEP works using two separate parts: funding (DOE
determines needs) and equalization (based on local ability to pay or fiscal capacity). The fiscal capacity
indices are provided by TACIR and CBER. District enrollment, as determined by Average Daily
Membership (ADM), is the primary driver of the formula. ADMs generate positions and funding dollars.
Mark Cate asked why the ADM weighting for the year differs among the four chosen months. Durski
replied that historically this weighting has provided the most accurate picture of what full-year
membership looks like. Smith suggested this could be revisited in light of increases in early graduations.

Durski then went over the instructional components, which primarily include salary for personnel. The
state funds, on average, 70 percent of instructional components. Regular K-12 teachers are calculated
on a system-wide basis and are not broken down by school. Funding ratios are based on pupil-teacher
ratios, which vary based on grade level. Chairman Brooks asked about whether systems receive more



money by having more CTE programs since the funding ratio for CTE teachers is lower. Durski responded
yes; however, Lynnisse Roerich-Patrick pointed out that CTE teachers cost more so it doesn’t necessarily
result in a windfall for districts. Special education teachers are also calculated on a system-wide basis as
are ELL teachers.

David Connor asked Durski if we have any information on the average size of most elementary schools.
She responded that she did not but could provide it to the task force at a later date.

Durski walked through each of the instructional positions including principals and assistant principals.
Chris Henson asked why the elementary definition changes from K-6 to K-8. Durski said she did not know
the history. Gary Nixon said his suspicion is that it relates to SACS standards. Connor said that it
continues to be a recommendation of the BEP Review Committee that the assistant principal ratios
match SACS standards and then asked if there were other areas of the BEP that did not align to SACS.
Durski said she was not aware of the other areas where the SACS recommendations did not align with
the formulas in the BEP.

Durski then transitioned into the classroom components (details included in attached presentation). The
state funds, on average, 75 percent of classroom components. Connor asked about alternative schools
and pointed out that some systems don’t have alternative schools. Durski said that if a system doesn’t
have an alternative school, they can use the money for other resources.

Comptroller Wilson reminded the task force that this is a funding formula not a spending plan with a
variety of different categories that can be attributed to different items. He stated the state could
simplify the formula by tying a dollar amount to each ADM. Durski said the costs of certain students
could be significantly different, so there would need to some differentiation. Huffman reiterated the
comptroller’s statement about the BEP not being a spending plan and added that the BEP components
may or may not come close to what districts actually spend money on because the components really
haven’t changed in 20 years. Nixon stated the actual expenditures drive the component costs and that
the more components there are, the more accurately the state can capture what is being spent. Wilson
said this was what the general assembly thought it would take to run a classroom 20 years ago. Larry
Ridings said the intention was to revisit this each year, but that has not happened in a significant way.
Smith countered by pointing out the funding itself has substantially increased based on the unit costs
increasing.

Ridings said the review committee has looked at many items over the years, including technology, but
has not been able to get anything accomplished because of the way the committee procedure is set up.
Henson pointed out that the review committee asks whether or not anything can be removed but there
is nothing that jumps out as no longer necessary. Henson said there is an assumption that what is
needed is what is spent and that this is not necessarily a good assumption. Huffman stated that there
are some areas where there is a number building on what the previous numbers were but it's not really
attached to much reality. Connor said that a lot of school districts are rolling non-classroom money over
to instructional salaries in order to raise teacher salaries. Henson pointed out the challenge of having
class size mandates within a school while having a formula that generates positions based on district
numbers.

Durski then covered non-classroom components. On average, the state funds 50 percent of non-
classroom components. Conner asked how many systems hit the statutory floor of 25 percent on non-
classroom state funding. Durski said there are two: Davidson and Sevier Counties.



Each county is allocated one superintendent even if the county has more than one school system.
Huffman asked if a district gets a technology coordinator, for example, even if they have less than 6,400
students. Durski replied that generally a district must have at least half of the number to generate a half
of the position; however, each county generates a minimum of one technology coordinator. Henson
asked if there are limitations on how close a student lives or how far they live from school in order to be
included for funding. Mrs. Durski said yes, and that a student must live at least 1.5 miles from the school
in order to be included.

Durski also spoke briefly about the cost differential factor (CDF). This is a factor used to adjust BEP
funding in systems where the cost of living in the county is greater than the statewide average. The state
receives this figure from CBER. There are currently six systems that receive CDF funding: Anderson,
Davidson, Haywood, Sullivan, Williamson and Shelby. Haywood will be removed next year. CDF was
eliminated in BEP 2.0 with CBER, but since we are presently 50 percent TACIR/50 percent CBER, these
districts still receive half of the CDF amount.

Henson asked about the insurance included in the formula. Durski said it was based on 10 months of the
annual premium. Connor asked about the reporting that comes in from districts and what is done to
audit those numbers. Durski said that the state monitors the numbers coming in and each system is
audited each year.

lil. BEP Review Committee Recommendations and Analysis - Gary Nixon, Executive Director, State
Board of Education

Nixon provided a brief overview of the BEP Review Committee’s structure, charge and
recommendations. Nixon began the presentation by reviewing the BEP Review Committee’s guiding
principle statement. The committee has the statutory responsibility to make sure that the state is
funding districts in the way that meets the constitutional requirements as directed by the Tennessee
Supreme Court.

The top priority recommendation from the BEP review committee was to fund the 12-month insurance
premiums. The second priority was to improve teacher compensation. The BEP review committee
suggested structuring salaries in a way that makes us competitive with other states. Cate asked why the
top priority would be insurance versus salary. Roehrich-Patrick pointed out that it’s probably because
districts are already paying for twelve months. Nixon then displayed a table of recommendations that
have not been prioritized. The list is included in the attached presentation along with the cost to the
state to accomplish each of the items. Wilson asked if the committee recommended reducing anything.
Nixon said they had looked at it but there was nothing that they found worth recommending.

Huffman then asked what the $146 million to fully fund the BEP 2.0 would actually cover. Durski said it
includes the removal of CDF, moving to 100 percent CBER, reducing ELL ratios, and changing the
instructional component from 70 percent to 75 percent. Dr. Nixon stated that in its process this year the
committee will study the issue of buying teacher planning time for flexibility to provide RTI (Response to
Intervention) services.

Wilson pointed out that if we want to fund any of these things, based on our current financial situation,
we are either going to have to cut into health care or cut education spending in other areas.



Henson asked about the capital outlay restoration from two years ago and how it ties to fully funding
the formula. He asked if the definition of BEP full funding is based on the General Assembly’s definition.
Roehrick-Patrick replied yes.

IV. Discussion/Future Agenda Items/Dates for Upcoming Meetings

Brooks asked about local capacity and the early projections versus the final numbers provided to school
districts. The early set of numbers and the final set of numbers were different from one another. Brooks
stated districts are all told the early estimates are in fact estimates, but for the numbers to have
changed so substantially from the initial to final was unusual. Roehrich-Patrick said that there were
differences from April to May because of two main things: 1) updates to the fiscal capacity formula and
2) updated student counts. The fiscal capacity numbers are calculated each year. The numbers used in
April were the current year. The ones used in May were for the future year. TACIR bases its personal
income figures on the numbers provided by the U.S. Bureau of Economic Analysis. The bureau revised
its methodology, which did impact the fiscal capacity numbers, and, in a few cases, the impact was
substantial. Brooks asked if there would be anyway that districts could receive updated numbers in April
going forward. Roehrich-Patrick said she thinks this is possible.

Huffman announced that a follow-up email with potential dates for the next meeting would go out soon.
He then thanked everyone for attending and adjourned the meeting.



Basic Education Program (BEP) Task Force
August 13, 2014
Minutes

The Basic Education Program (BEP) Task Force met on August 13, 2014 at 1 p.m. in the Nashville Room
of the William R. Snodgrass Tennessee Tower.

Members present were Commissioner Kevin Huffman (chair); Representative Harry Brooks; Mark Cate;
David Connor; Senator Dolores Gresham; Chris Henson; Commissioner Larry Martin; Gary Nixon; Larry
Ridings; and Kevin Krushenski.

Members not present were Lynnisse Roehrich-Patrick and Comptroller Justin Wilson. Melissa Brown
represented Ms. Roehrich-Patrick and Russell Moore represented Comptroller Wilson.

. Welcome

Commissioner Huffman began by welcoming the group and outlining the day’s agenda. Commissioner
Huffman noted the focus for the meeting would be on other state’s funding formulas; particularly on
student-based budgeting as opposed to unit-based costs.

1l. School Funding Presentation - Michael Griffith, School Finance Consultant, Education Commission
of the States

Mike Griffith began with an overview of school funding formulas. Mr. Griffith noted that when
considering changes to its funding formula, Tennessee needed to decide if it wanted to undertake a
major overhaul or just minor changes. Most states’ major revisions stay around for about 25 years.
Tennessee is one of six states that currently has a “resource allocation system”, which identifies
components; costs-out each; calculates how much of those resources districts should receive;
determines a state v. local split; and adds on outside funding (e.g., capital). However, uniike other states
with component-based, unit cost systems, Tennessee, for the most part, does not earmark expenditures
on those components.

Most states determine a foundation/base amount per student rather than utilize a unit cost model. Base
amounts are designed to represent the cost of educating a general education student to state

standards. Additions to the base amount are made to represent additional needs —~ for example, at-risk,
special education, etc. The advantages of this type of formula are that it is easy to adjust based on needs
and economic circumstances; gives districts autonomy in spending; and has been accepted by state
courts with regard to adequacy and equity.

In terms of measuring wealth, a majority of states use property values as the only measure. Property
wealth does not equal overall wealth, esp. in vacation areas and factories. Tennessee uses property
value and sales tax base to measure wealth, at least under the CBER model. The state does not include
income since Tennessee does not have an income tax. Rhode Island takes the unique approach of
identifying the percentage of children who are poor as a measure of ability to pay (since average income
can mask high percentage of low income people with small number of very wealthy).



One major issue in funding formulas is funding for high-need students (special education, at-risk
students, ELL). Several states are looking to revise their special education funding. Special education can
be funded within a formula or outside of the formula. Currently 18 states fund special education inside
the funding formula, 28 states fund outside the formula and three states fund it both ways. Rhode Island
does not do additional special education funding. There are three generations of special education
funding approaches: The first is a single weight/dollar amount for every SPED student or
reimbursement program for some percentage of cost/expenditures. The challenge with this first
generation approach is that reimbursement funds often run out before end of year and are
unpredictable. The second generation approach is multi-level based on disability. Tennessee utilizes this
approach. The third generation approach is based on services provided.

Chairman Brooks noted that in Tennessee, some LEAs become a magnet for special education services
and asked if that was occurring elsewhere? Mr. Griffith replied that it does happen across the country
for various reasons, including the fact that better services can lead to migration.

Commissioner Huffman asked how states determine weights. Mr. Griffith noted weights tend to be
based on what works in the budget. Commissioner Huffman then asked if states revise the weights or
the base. Mr. Griffith responded that the base is flexible and fluid while weights tend to remain solid.

Commissioner Huffman asked if foundation programs are more susceptible to equity lawsuits. Mr.
Griffith said no and that when sued for equity, states often move to foundation models as they are
easier to explain and defend to courts.

Mr. Griffith then discussed “at-risk” students and pointed out that this is a category that is often difficult
to define and identify. Of the 35 states that provide additional funding for at-risk students, 23 use free
and reduced priced lunch figures; however, this is not a perfect factor as the number tends to decrease
as students get older due to stigma.

Commissioner Huffman asked if free and reduced price lunch program revisions from the federal
government are creating challenges for states. Mr. Griffith said yes and that some states are assuming 3-
year previous average will stay level, which may work temporarily.

Mr. Henson asked about the impact of concentration of poverty on funding formulas? Mr. Griffith
acknowledged that this is a challenge and that states struggle with addressing high concentrations in
particular areas.

Mr. Griffith then moved to the subject of English Language Learners (ELL). He stated there is
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